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Colleen M. Pratt (SBN 222770)s 
Michael D. Ainbinder (SBN 56420) 
LAW OFFICES OF AINBINDER & PRATT 
5150 E. Pacific Coast Highway, Suite 720 
Long Beach, CA 90804 
TEL (562) 498-4600 
FAX  (562) 498-4602  
 
Attorneys for LIEN CLAIMANT 
NEW AGE PHARMACEUTICALS 
 
 

WORKERS’ COMPENSATION APPEALS BOARD 
 

STATE OF CALIFORNIA 
 
 

 
LUIS ARELLANO,  
         
                                   Applicant, 
 
 
                           v. 
 
 
SHERMAN OAKS AUTO RESORT;  
STATE COMPENSATION INS. FUND, 
 
                                   Defendant, 
 
 

 EAMS NO.  ADJ 2131629 
 
 

 
 

NEW AGE PHARMACEUTICALS’ 

OBJECTION TO ZENITH INSURANCE’S 

PETITION FOR BIFURCATION AND 

CONSOLIDATION OF COMPOUND 

PHARMACY LIENS  
 

 
 

NEW AGE PHARMACEUTICALS 
 
                                 Lien Claimant. 

  

 

 Lien claimant, NEW AGE PHARMACEUTICALS (hereinafter “New Age”), by and 

through its attorneys of record, the Law Offices of Ainbinder & Pratt, presents the instant 

Objection to the Petition for Bifurcation and Consolidation filed by Zenith Insurance.   
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I.  INTRODUCTION 

 Since the onslaught of petitions to consolidate, there have been numerous petitions which 

claim the existence of common issues of law or fact, but fail to specifically cite any relevant 

issues, the consolidation of which would assist the WCAB in achieving its goal of expeditiously 

dealing with these liens.  

 Zenith’s petition is particularly troubling insofar as Zenith indicates “that the best option is 

to consolidate all compound pharmacy lien disputes for discovery and trial before a single 

WCJ…” yet only sets forth one example of a foreseeable common issue, i.e., “how the value of 

compound pharmacy liens should be calculated in the absence of a fee schedule.”  It is clear the 

motivation to consolidate is fueled by cost-saving issues rather than out of concern for judicial 

resources.  If Zenith and other insurance companies vying for consolidation were interested in 

conserving judicial resources, they would simply arrange for bulk settlement meetings, or better 

yet, settle the liens prior to lien claimants having to file Declarations of Readiness to Proceed. 

 Although Zenith lists three issues suitable for consolidation: 1) Proper qualification and 

licensing of the medical provider, 2) reasonable medical necessity, and 3) reasonable value, it 

does not elaborate on the first two.  Responding party, however, will address all three issues 

raised by Zenith.  

II.  ARGUMENT 

 

A.  THE COURT CANNOT CONSOLIDATE IN ORDER TO DETERMINE THE 

VALUE OR REASONABLENESS OF THE COMPOUND MEDICATION 

With regard to reimbursement of medical treatment in general, Labor Code §5307.1 

empowers the Administrative Director (AD) to adopt an official medical fee schedule (OMFS) 
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that establishes reasonable maximum fees paid for medical services. The fees are in accordance 

with the fee-related structure and rules of the relevant Medicare and Medi-Cal payment systems.  

Although section 5307.1 envisions a comprehensive OMFS encompassing all services 

authorized in Labor Code §4600, it does not limit insurance companies' liability to treatment 

options actually covered by the OMFS.  The exclusion or omission of certain modalities or 

medical treatment, including compound medications, does not mean that they are not 

reimbursable.  Rather, there are established alternative methods of valuation espoused in 

prevailing case law.  (See Kunz v. Patterson Floor Coverings, Inc. (2002) 67 Cal.Comp.Cases 

1588).  Moreover, different lien claimants will have different evidence pertaining to their usual 

and customary charges, which will create the need for separate litigation.   

More importantly, however, if the intent of the consolidation is to determine the value of 

certain raw ingredients or commonly dispensed creams, then such action would contravene the 

role of the judiciary, violating the doctrine of separation of powers.  

In any event, responding party, New Age, provides NDC numbers on its invoices which 

can be entered into the DWC compound calculator in order to obtain values.  A consolidation on 

this issue is not necessary. 

 

B.  THE ISSUE OF MEDICAL NECESSITY IS NOT AND CANNOT BE COMMON TO 

ALL COMPOUND MEDICATION LIENS 

 Medical necessity issues vary from applicant to applicant given the unique responsiveness 
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of every person to particular medications.  A consolidation on this issue is not only impractical, 

but would be an inappropriate use of judicial resources.  Such a determination is best left to 

physicians who prescribe the medications based on their training, experience, and evaluation of 

the applicants. 

 Further, the evidentiary requirements regarding medical necessity have been exhaustively 

set forth in case law.  Zenith fails to set forth which doctors, or compound medications, require 

consolidation.  Moreover, Zenith fails to cite a physician or medication common to all lien 

claimants, let alone New Age, that would justify consolidation on this “common issue.”  From a 

practical standpoint, the issue of medical necessity will exist for all lien claimants on the case 

(not just compounds), so separate litigation will still take place on the other liens regarding the 

same issue. 

 Medical necessity simply cannot be common to all compound lien claimants, or even to all 

New Age liens, because applicants have different mechanisms of injury, respond to treatment 

differently, and will have different nature and extent issues.  Any attempt to consolidate on the 

issue of medical necessity undermines the very essence of consolidation, which is to find 

common ground upon which to consolidate.  

 

C.  NONE OF THE FACTORS SET FORTH IN CCR §10589 (Consolidation of 

Cases) HAVE BEEN ADDRESSED IN ZENITH’S PETITION 

 CCR 10589 reads, in pertinent part,  

a) Consolidation of two or more related cases, involving either the same injured 

employee or multiple injured employees, rests in the sound discretion of the 
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Workers' Compensation Appeals Board. In exercising that discretion, the 

Workers' Compensation Appeals Board shall take into consideration any relevant 

factors, including but not limited to the following: 

(1) whether there are common issues of fact or law;  

(2) the complexity of the issues involved;  

(3) the potential prejudice to any party, including but not limited to whether 

granting consolidation would significantly delay the trial of any of the cases 

involved;  

(4) the avoidance of duplicate or inconsistent orders; and  

(5) the efficient utilization of judicial resources. 

 Zenith failed to state one fact or law common to all lien claimants (the identities of which 

are unknown.) In general fashion, Zenith lists “proper qualification and licensing of the medical 

provider”, but cites no evidence or gives any basis for its assertion that licensing, or lack thereof, 

is such a prominent issue so as to require consolidation on this issue.   

Zenith further fails to indicate how consolidation will help avoid duplicate or inconsistent 

orders, how consolidation on a common issue or fact would be an efficient utilization of judicial 

resources, or what the issues involved are so complex that the entire class of compounds need to 

be consolidated. 

/// 

/// 

/// 

/// 

/// 
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D.  ZENITH’S PETITION IS DEFECTIVE ON ITS FACE.  CCR 10589 REQUIRES THE 

PETITION TO CONTAIN THE ADJUDICATION CASE NUMBERS OF ALL THE 

CASES SOUGHT TO BE CONSOLIDATED. 

CCR 10589 (b) reads: 

“Consolidation may be ordered by the Workers' Compensation Appeals Board on 

its own motion, or may be ordered based upon a petition filed by one of the 

parties. A petition to consolidate shall: 

(1) List all named parties in each case; 

(2) Contain the adjudication case numbers of all the cases sought to be 

consolidated, with the lowest numbered case shown first; 

(3) Be filed in each case sought to be consolidated; and 

(4) Be served on all attorneys or other representatives of record and on all non-

represented parties in each case sought to be consolidated. (Emphasis added) 

 Here, Zenith only lists the master case under which it files the petition and fails to list any 

other case or lien claimant.  Lien claimant is entitled to know exactly what claims or liens Zenith 

is attempting to consolidate.  How else will lien claimant know whether common issues of law or 

fact underlie those particular claims?  It is self-evident that Zenith’s petition must be denied 

based on its failure to comply with the governing statute.  

 

E.  LIEN CLAIMANT WILL BE SEVERLY PREJUDICED IF THEIR LIENS ARE 

CONSOLIDATED, AND WILL BE IRREPARABLY HARMED  

IF A STAY IS ORDERED. 

   To consolidate all compound medication liens would violate lien claimant’s due process 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 

 

NEW AGE PHARMACEUTICALS’ OBJECTION TO PETITION FOR BIFURCATION 

AND CONSOLIDATION OF COMPOUND PHARMACY LIENS 

 

 7 

 
               

rights. Lien claimants have substantial interests in these cases and have the unfettered right to be 

heard at trial in order to protect the same.  They have the right to adequate notice of issues to be 

raised in each particular case, to receive copies of medical reports filed or introduced into 

evidence pertaining to each case and to enter objections pertaining to same, and to offer evidence 

and cross-examine witnesses with regard to threshold issues, medical necessity and 

reasonableness.  To consolidate all compound liens would thwart these fundamental rights.   

 Every applicant’s case is different and lien claimants step in the shoes of the applicant for 

purposes of litigating its lien.  In fact, defendants often deny payment or offer nuisance value 

settlements based on the facts of the underlying case.  To deny lien claimants the right to litigate 

the very issues raised by defendants to justify non-payment is patently prejudicial.   

 Even if some of the issues raised by Zenith were accepted as legitimate common issues 

spanning across every lien, hearings would have to be held to address those issues, in addition to 

threshold case-in-chief issues, which would not decrease the Court’s docket, but would add to it.  

Said increase would result in protracted litigation, further infringing on lien claimant’s 

fundamental right to be heard. 

 If the Court orders a stay as requested by Zenith, payments to lien claimants, even on 

undisputed claims, will stop and lien claimants’ business operations will be radically effected, if 

not shutdown completely.  Such a result would cause irreparable harm to lien claimants.  In light 

of Zenith’s failure to cite how a consolidation would be judicially economical (nor list any 

claims or facts common to those claims), and the consequential blow to lien claimants if a 

consolidation or stay is ordered, when the former is taken into consideration with the latter, 

consolidation cannot be granted and a stay cannot be placed in effect. 
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F.  CONSOLIDATION OF COMPOUND MEDICATION LIENS IS  

NOT JUDICIALLY ECONOMICAL 

 Most, if not all, compound medication liens exist with other treatment liens on the same 

case.  Therefore, the same issues that pertain to all liens, such as Medical Provider Network 

issues, statute of limitation issues, etc. will apply to all lien claimants on the case.  Separating the 

compound medication liens will add additional hearings to address the same issues as the other 

lien holders on the same case, which would be judicially uneconomical.  In fact, partial 

consolidation of the compound liens could result in the very compound lien consolidated to be 

tried on other issues. 

 

III.  CONCLUSION 

 For the foregoing reasons, lien claimant respectfully requests no action be taken on 

Zenith’s petition for consolidation and request for stay of proceedings.   

 

DATED: January 10, 2011    LAW OFFICES OF AINBINDER & PRATT 
 

 
 
   _____________________________ 
   Michael D. Ainbinder 
   Colleen M. Pratt  
   Attorneys for Lien Claimant    

      NEW AGE PHARMACEUTICALS 
 
 
 
 
 
 
 
 
 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 

 

NEW AGE PHARMACEUTICALS’ OBJECTION TO PETITION FOR BIFURCATION 

AND CONSOLIDATION OF COMPOUND PHARMACY LIENS 

 

 9 

 
               

PROOF OF SERVICE 

1013 A(3) CCP Revised 5/1/88 
   STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

I declare that: 

 I am employed in the County of Los Angeles; I am over the age of 18, and am not a party to 

the within action.  My business address is 5150 E. Pacific Coast Highway, Suite 720, Long Beach, 

CA 90804.    

 On January 12, 2011, I served the foregoing document described as NEW AGE 

PHARMACEUTICALS’ OBJECTION TO ZENITH INSURANCE COMPANY’S 

PETITION FOR BIFURCATION AND CONSOLIDATION OF COMPOUND PHARMACY 

LIENS on all interested parties in this action by: 

 

(    ) BY FACSIMILE TRANSMISSION: From FAX no. (562) 498-4602 to the FAX numbers 

listed below.  The facsimile machine I sued complied with Rule 2003(3) and no error 

was reported by the machine.  Pursuant to Rule 2005(i), I caused the machine to print 

a record  of the transaction. 

 

( X  ) By placing a copy thereof in a sealed envelope addressed as follows: 

 

CHERNOW & LIEB 

PO BOX 9055 

VAN NUYS, CA 91409     

 

(X)       By email to the following: 

KStar@dir.ca.gov 

MKahn@dir.ca.gov 

JFrank@dir.ca.gov 

 

 I am readily familiar readily with the firm’s practice of collection and processing 

correspondence for mailing.  Under that practice, it would be deposited with the United States Postal 

Service on the same day with postage thereon fully prepaid at Long Beach, California, in the 

ordinary course of business.  I am aware that on motion of the party served, service is presumed 

invalid if postage cancellation date or postage meter date on the envelope is more than one day after 

the date for mailing contained in this affidavit. 

 I declare, under penalty of perjury under the laws of the State of California, that the above is 

true and correct.  Executed on January 12, 2011 at Long Beach, California. 

 

 
Malia Falaniko 

 

mailto:KStar@dir.ca.gov
mailto:MKahn@dir.ca.gov
mailto:JFrank@dir.ca.gov
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Colleen M. Pratt (SBN 222770)s 
Michael D. Ainbinder (SBN 56420) 
LAW OFFICES OF AINBINDER & PRATT 
5150 E. Pacific Coast Highway, Suite 720 
Long Beach, CA 90804 
TEL (562) 498-4600 
FAX  (562) 498-4602  
 
Attorneys for LIEN CLAIMANT 
NCL PHARMACEUTICAL, INC. 
 
 

WORKERS’ COMPENSATION APPEALS BOARD 
 

STATE OF CALIFORNIA 
 
 

 
LUIS ARELLANO,  
         
                                   Applicant, 
 
 
                           v. 
 
 
SHERMAN OAKS AUTO RESORT;  
STATE COMPENSATION INS. FUND, 
 
                                   Defendant, 
 
 

 EAMS NO.  ADJ 2131629 
 
 

 
 

NCL PHARMACEUTICAL, INC.’S 

OBJECTION TO ZENITH INSURANCE’S 

PETITION FOR BIFURCATION AND 

CONSOLIDATION OF COMPOUND 

PHARMACY LIENS  
 

 
 

NCL PHARMACEUTICALS, INC. 
 
                                 Lien Claimant. 

  

 

 Lien claimant, NCL PHARMACEUTICALS, INC. (hereinafter “NCL”), by and through its 

attorneys of record, the Law Offices of Ainbinder & Pratt, presents the instant Objection to the 

Petition for Bifurcation and Consolidation filed by Zenith Insurance.   
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I.  INTRODUCTION 

 Since the onslaught of petitions to consolidate, there have been numerous petitions which 

claim the existence of common issues of law or fact, but fail to specifically cite any relevant 

issues, the consolidation of which would assist the WCAB in achieving its goal of expeditiously 

dealing with these liens.  

 Zenith’s petition is particularly troubling insofar as Zenith indicates “that the best option is 

to consolidate all compound pharmacy lien disputes for discovery and trial before a single 

WCJ…” yet only sets forth one example of a foreseeable common issue, i.e., “how the value of 

compound pharmacy liens should be calculated in the absence of a fee schedule.”  It is clear the 

motivation to consolidate is fueled by cost-saving issues rather than out of concern for judicial 

resources.  If Zenith and other insurance companies vying for consolidation were interested in 

conserving judicial resources, they would simply arrange for bulk settlement meetings, or better 

yet, settle the liens prior to lien claimants having to file Declarations of Readiness to Proceed. 

 Although Zenith lists three issues suitable for consolidation: 1) Proper qualification and 

licensing of the medical provider, 2) reasonable medical necessity, and 3) reasonable value, it 

does not elaborate on the first two.  Responding party, however, will address all three issues 

raised by Zenith.  

II.  ARGUMENT 

 

A.  THE COURT CANNOT CONSOLIDATE IN ORDER TO DETERMINE THE 

VALUE OR REASONABLENESS OF THE COMPOUND MEDICATION 

With regard to reimbursement of medical treatment in general, Labor Code §5307.1 

empowers the Administrative Director (AD) to adopt an official medical fee schedule (OMFS) 
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that establishes reasonable maximum fees paid for medical services. The fees are in accordance 

with the fee-related structure and rules of the relevant Medicare and Medi-Cal payment systems.  

Although section 5307.1 envisions a comprehensive OMFS encompassing all services 

authorized in Labor Code §4600, it does not limit insurance companies' liability to treatment 

options actually covered by the OMFS.  The exclusion or omission of certain modalities or 

medical treatment, including compound medications, does not mean that they are not 

reimbursable.  Rather, there are established alternative methods of valuation espoused in 

prevailing case law.  (See Kunz v. Patterson Floor Coverings, Inc. (2002) 67 Cal.Comp.Cases 

1588).  Moreover, different lien claimants will have different evidence pertaining to their usual 

and customary charges, which will create the need for separate litigation.   

More importantly, however, if the intent of the consolidation is to determine the value of 

certain raw ingredients or commonly dispensed creams, then such action would contravene the 

role of the judiciary, violating the doctrine of separation of powers.  

In any event, responding party, NCL, provides NDC numbers on its invoices which can 

be entered into the DWC compound calculator in order to obtain values.  A consolidation on this 

issue is not necessary. 

 

B.  THE ISSUE OF MEDICAL NECESSITY IS NOT AND CANNOT BE COMMON TO 

ALL COMPOUND MEDICATION LIENS 

 Medical necessity issues vary from applicant to applicant given the unique responsiveness 
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of every person to particular medications.  A consolidation on this issue is not only impractical, 

but would be an inappropriate use of judicial resources.  Such a determination is best left to 

physicians who prescribe the medications based on their training, experience, and evaluation of 

the applicants. 

 Further, the evidentiary requirements regarding medical necessity have been exhaustively 

set forth in case law.  Zenith fails to set forth which doctors, or compound medications, require 

consolidation.  Moreover, Zenith fails to cite a physician or medication common to all lien 

claimants, let alone NCL, that would justify consolidation on this “common issue.”  From a 

practical standpoint, the issue of medical necessity will exist for all lien claimants on the case 

(not just compounds), so separate litigation will still take place on the other liens regarding the 

same issue. 

 Medical necessity simply cannot be common to all compound lien claimants, or even to all 

NCL liens, because applicants have different mechanisms of injury, respond to treatment 

differently, and will have different nature and extent issues.  Any attempt to consolidate on the 

issue of medical necessity undermines the very essence of consolidation, which is to find 

common ground upon which to consolidate.  

 

C.  NONE OF THE FACTORS SET FORTH IN CCR §10589 (Consolidation of 

Cases) HAVE BEEN ADDRESSED IN ZENITH’S PETITION 

 CCR 10589 reads, in pertinent part,  

a) Consolidation of two or more related cases, involving either the same injured 

employee or multiple injured employees, rests in the sound discretion of the 
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Workers' Compensation Appeals Board. In exercising that discretion, the 

Workers' Compensation Appeals Board shall take into consideration any relevant 

factors, including but not limited to the following: 

(1) whether there are common issues of fact or law;  

(2) the complexity of the issues involved;  

(3) the potential prejudice to any party, including but not limited to whether 

granting consolidation would significantly delay the trial of any of the cases 

involved;  

(4) the avoidance of duplicate or inconsistent orders; and  

(5) the efficient utilization of judicial resources. 

 Zenith failed to state one fact or law common to all lien claimants (the identities of which 

are unknown.) In general fashion, Zenith lists “proper qualification and licensing of the medical 

provider”,  but cites no evidence or gives any basis for its assertion that licensing, or lack thereof, 

is such a prominent issue so as to require consolidation on this issue.   

Zenith further fails to indicate how consolidation will help avoid duplicate or inconsistent 

orders, how consolidation on a common issue or fact would be an efficient utilization of judicial 

resources, or what the issues involved are so complex that the entire class of compounds need to 

be consolidated. 

/// 

/// 

/// 

/// 

/// 
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D.  ZENITH’S PETITION IS DEFECTIVE ON ITS FACE.  CCR 10589 REQUIRES THE 

PETITION TO CONTAIN THE ADJUDICATION CASE NUMBERS OF ALL THE 

CASES SOUGHT TO BE CONSOLIDATED. 

CCR 10589 (b) reads: 

“Consolidation may be ordered by the Workers' Compensation Appeals Board on 

its own motion, or may be ordered based upon a petition filed by one of the 

parties. A petition to consolidate shall: 

(1) List all named parties in each case; 

(2) Contain the adjudication case numbers of all the cases sought to be 

consolidated, with the lowest numbered case shown first; 

(3) Be filed in each case sought to be consolidated; and 

(4) Be served on all attorneys or other representatives of record and on all non-

represented parties in each case sought to be consolidated. (Emphasis added) 

 Here, Zenith only lists the master case under which it files the petition and fails to list any 

other case or lien claimant.  Lien claimant is entitled to know exactly what claims or liens Zenith 

is attempting to consolidate.  How else will lien claimant know whether common issues of law or 

fact underlie those particular claims?  It is self-evident that Zenith’s petition must be denied 

based on its failure to comply with the governing statute.  

 

E.  LIEN CLAIMANT WILL BE SEVERLY PREJUDICED IF THEIR LIENS ARE 

CONSOLIDATED, AND WILL BE IRREPARABLY HARMED  

IF A STAY IS ORDERED. 

   To consolidate all compound medication liens would violate lien claimant’s due process 
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rights. Lien claimants have substantial interests in these cases and have the unfettered right to be 

heard at trial in order to protect the same.  They have the right to adequate notice of issues to be 

raised in each particular case, to receive copies of medical reports filed or introduced into 

evidence pertaining to each case and to enter objections pertaining to same, and to offer evidence 

and cross-examine witnesses with regard to threshold issues, medical necessity and 

reasonableness.  To consolidate all compound liens would thwart these fundamental rights.   

 Every applicant’s case is different and lien claimants step in the shoes of the applicant for 

purposes of litigating its lien.  In fact, defendants often deny payment or offer nuisance value 

settlements based on the facts of the underlying case.  To deny lien claimants the right to litigate 

the very issues raised by defendants to justify non-payment is patently prejudicial.   

 Even if some of the issues raised by Zenith were accepted as legitimate common issues 

spanning across every lien, hearings would have to be held to address those issues, in addition to 

threshold case-in-chief issues, which would not decrease the Court’s docket, but would add to it.  

Said increase would result in protracted litigation, further infringing on lien claimant’s 

fundamental right to be heard. 

 If the Court orders a stay as requested by Zenith, payments to lien claimants, even on 

undisputed claims, will stop and lien claimants’ business operations will be radically effected, if 

not shutdown completely.  Such a result would cause irreparable harm to lien claimants.  In light 

of Zenith’s failure to cite how a consolidation would be judicially economical (nor list any 

claims or facts common to those claims), and the consequential blow to lien claimants if a 

consolidation or stay is ordered, when the former is taken into consideration with the latter, 

consolidation cannot be granted and a stay cannot be placed in effect. 
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F.  CONSOLIDATION OF COMPOUND MEDICATION LIENS IS  

NOT JUDICIALLY ECONOMICAL 

 Most, if not all, compound medication liens exist with other treatment liens on the same 

case.  Therefore, the same issues that pertain to all liens, such as Medical Provider Network 

issues, statute of limitation issues, etc. will apply to all lien claimants on the case.  Separating the 

compound medication liens will add additional hearings to address the same issues as the other 

lien holders on the same case, which would be judicially uneconomical.  In fact, partial 

consolidation of the compound liens could result in the very compound lien consolidated to be 

tried on other issues. 

 

III.  CONCLUSION 

 For the foregoing reasons, lien claimant respectfully requests no action be taken on 

Zenith’s petition for consolidation and request for stay of proceedings.   

 

DATED: January 10, 2011    LAW OFFICES OF AINBINDER & PRATT 
 

 
 
   _____________________________ 
   Michael D. Ainbinder 
   Colleen M. Pratt  
   Attorneys for Lien Claimant    

      NCL PHARMACEUTICALS, INC. 
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PROOF OF SERVICE 

1013 A(3) CCP Revised 5/1/88 
   STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

I declare that: 

 I am employed in the County of Los Angeles; I am over the age of 18, and am not a party to 

the within action.  My business address is 5150 E. Pacific Coast Highway, Suite 720, Long Beach, 

CA 90804.    

 On January 12, 2011, I served the foregoing document described as NCL 

PHARMACEUTICALS, INC.’S OBJECTION TO ZENITH INSURANCE COMPANY’S 

PETITION FOR BIFURCATION AND CONSOLIDATION OF COMPOUND PHARMACY 

LIENS on all interested parties in this action by: 

 

(    ) BY FACSIMILE TRANSMISSION: From FAX no. (562) 498-4602 to the FAX numbers 

listed below.  The facsimile machine I sued complied with Rule 2003(3) and no error 

was reported by the machine.  Pursuant to Rule 2005(i), I caused the machine to print 

a record  of the transaction. 

 

( X  ) By placing a copy thereof in a sealed envelope addressed as follows: 

 

CHERNOW & LIEB 

PO BOX 9055 

VAN NUYS, CA 91409     

 

(X)       By email to the following: 

KStar@dir.ca.gov 

MKahn@dir.ca.gov 

JFrank@dir.ca.gov 

 

 I am readily familiar readily with the firm’s practice of collection and processing 

correspondence for mailing.  Under that practice, it would be deposited with the United States Postal 

Service on the same day with postage thereon fully prepaid at Long Beach, California, in the 

ordinary course of business.  I am aware that on motion of the party served, service is presumed 

invalid if postage cancellation date or postage meter date on the envelope is more than one day after 

the date for mailing contained in this affidavit. 

 I declare, under penalty of perjury under the laws of the State of California, that the above is 

true and correct.  Executed on January 12, 2011 at Long Beach, California. 

 

 
Malia Falaniko 

 

mailto:KStar@dir.ca.gov
mailto:MKahn@dir.ca.gov
mailto:JFrank@dir.ca.gov
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JERILYN COHEN, 94632 
SCOLL & ASSOCIATES 
100 W. BROADWAY, SUITE 1050 
GLENDALE, CA  91210 
PHONE:  (818) 502-6442 
FAX:  (818) 502-6415 
 
ATTORNEY FOR DEFENDANTS 
THE TRAVELERS INDEMNITY COMPANY 
AND ITS SUBSIDIARY AND AFFILIATE COMPANIES 
 
 
 

WORKERS’ COMPENSATION APPEALS BOARD 
 

STATE OF CALIFORNIA 
 
LUIS ARELLANO, et. al. 
 
 Applicant,
 

vs. 
 
SHERMAN OAKS AUTO RESORT; 
STATE COMPENSATION INSURANCE 
FUND, et al. 
 
                                                Defendants.   

EAMS No.: ADJ2131629 LEAD 
                       
 
 

AMENDED PETITION FOR 
BIFURCATION AND 

CONSOLIDATION RE: COMPOUND 
PHARMACY LIENS 

Title 8, Sec. 10589 

 
 

 

 
 Comes now THE TRAVELERS INDEMNITY COMPANY AND ITS SUBSIDIARY 

AND AFFILIATE COMPANIES to amend the Petition for Consolidation of Compound 

Pharmacy Liens dated October 28, 2010 to Join the following cases, each with a lien filed by a 

compound pharmacy or its representative: 

1.   Maria Arias v. Mission Linen Supply ADJ01478489,0147488               Claim:CBC0582 
Lien: California  Pharmacy Management   Amount: $5789.89 
 
2.   Rafael Arranda v. Famsa   ADJ 3560265                               Claim:CHP7928  
Lien: New Age Pharmaceutical Amount  $593.78  
 
3.   Frank Cannova v.  J&J Snack Foods    ADJ6748508                     Claim:A5T5179  
Lien: Mumtaz Ali, MD      Amount: $763.32 
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4.  Juventino Carranza vs. Indalex, Inc.   ADJ3950458      Claim:CBC4164 
Lien:  BCP Collections for Medical Recovery Gardena   Amount:  $29873.49   
 
5.   Maria Carrillo vs. Mission Linen Supply   ADJ2488420                   Claim: CDA1755 
Lien:  PHYMED, INC. Amount: $191.92 
 
6. Patricia Casey vs. Downey Financial Corp.            ADJ3779890                  Claim: VBA4497 
Lien:  Life Pharmaceuticals   Amount: $184.80 
 
7.  Irma Gonzales vs. CKE Restraurants     ADJ2168687        Claim: CHP9149 
Lien:  Priority First Professional Services  Inc.   Amount: $1171.80 
  
8.  Paul Hatfield vs. J.Paul Getty Trust   ADJ2554390                     Claim: FZS4733 

 Lien: DNM Pharmacy   Amount: $4690.68 
 
9.  Florencia Hernandez vs. CTI Foods Holding Co.   ADJ7250424                  Claim:A4A1834 
Lien Claimant: Physicians Funding          Amount: $2381.40 
 
10. Maria Hernandez vs. Vanguard Health System, Inc ADJ2544760               Claim CFC0519 

   Lien: RX Financing Solutions LLC for Costa Mesa Pharmacy, under Landmark Medical     
 Management  Amount: $3,204.0 
   Lien: PharmaFinance LLC for Curt’s Compounding Pharmacy   Amount: $3,308 

 
11.  William Hernandez vs. Siemens Corp.    ADJ3295137          Claim:  B5E9699 
Lien: NEPAC  Providers LLC Amount: $544.69   
Lien: Daniel Capen, M.D.  Amount: $14,283.50  
  
12.  Isabel Medina vs. Belmont Village   ADJ7327404         Claim: A4A9172 
Lien: NCL Pharmaceuticals  Amount:  $1240.66   
 
13.  Karina Montes vs. CKE Restaurants          ADJ6753456                      Claim:A5T4140 
Lien:  Ronco Drug Pharmacy DBA United Service Plus     Amount: $2125.38   
  
14.  Augusto Paez vs. Nbty, Inc.     ADJ4406135                    Claim:A7T0618  
Lien:  Physician Funding  Solutions, LLC    Amount: $3746.00 
  
15.  Roberto Pena vs. National Construction Rentals  ADJ765460                     Claim:A9M1791 
 Lien: Landmark Medical Management for Tushar Doshi Huntington Park  Amount: $552.30 
 
16.  Ramon Penaloza vs. Spencer Reed Group, Inc.     ADJ655422                    Claim:CDA6423 
Lien: Express Pharmacy  Amount: $908.00 
Lien: Rx Financing, Inc. for Stevens Pharmacy and Compounding Center Amount: $990.00 
Lien: Rx Financing, Inc. for Living Well Pharmacy Inc. dba HNP Amount $1120.54  
 

      17.  Jose J. Ramirez v. Esselte Holdings, Inc.    ADJ596112                     Claim: CHP6946  
Lien: Express Pharmacy  Amount: $908.00 
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18.  Osbaldo Reyes vs.     ADJ6617673                      Claim:CBU5209 
Lien:  KG Pharmacy Amount: $10,914.54 
 
19.  Oudy Wall vs. Stewart Enterprises   ADJ1777714                    Claim:ANW7048 
Lien: Valderwood Pharmacy  Amount: $339.69 
 
     CONCLUSION 

THE TRAVELERS INDEMNITY COMPANY AND ITS SUBSIDIARY AND 

AFFILIATE COMPANIES pray that these cases be joined to the consolidated litigation.  

Dated: December 22, 2010   Respectfully Submitted,  

                   SCOLL & ASSOCIATES 

       

                
                                        
      ATTORNEY FOR DEFENDANTS,  

The Travelers Indemnity Company and  
                                                                        its Subsidiary and Affiliate Companies 
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EAMS NAME:  SCOLL ASSOCIATES GLENDALE 
EAMS Administrator:  Debra Casey 
Phone Number:  (818) 502-6427 
EAMS Admin Email: DDCasey@Travelers.com 

 
PROOF OF SERVICE BY MAIL 

 
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 
 
 I am employed in the County of Los Angeles, State of California. 
 
 I am over the age of 18 years and not a party to the within action; my business address is:  
100 W. Broadway, Suite 1050, Glendale, CA  91210. 
 
 On the date executed below, I served the document(s) described as: 
 

AMENDED PETITION FOR BIFURCATION AND CONSOLIDATION  
RE: COMPOUND PHARMACY LIENS Title 8, Sec. 10589  

 
on interested parties in this action by placing the original or a true copy thereof enclosed in a 
sealed envelope addressed as follows: 
 

See attached Mailing List 
 

{X} (BY MAIL) I placed such envelope with postage thereon fully prepaid in the United 
States mail at Glendale, California. 
 
{  } (BY FACSIMILE) I served such document(s) by fax to the fax number provided by each 
of the parties in this litigation at Glendale, California.  I received a confirmation sheet 
indicating said fax was transmitted completely. 

 
 I am "readily familiar" with the firm's practice of collection and processing 
correspondence for mailing.  Under that practice it would be deposited with U.S. postal service 
on that same day with postage thereon fully prepared at Glendale, California in the ordinary 
course of business.  I am aware that on motion of the party served, service is presumed invalid if 
postal cancellation date or postage meter date is more than one day after the date of deposit for 
mailing in affidavit.   
 
 I declare under penalty of perjury that the foregoing is true and correct.  Executed at 
Glendale, California.   
 

E-Filing Date:  Service Date: December     , 2010  
 
 
 
 ___________________________________ 
   Evelyn Stevens 
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Re:  LUIS ARELLANO, et al. vs. SHERMAN OAKS AUTO RESORT, et al.  
Case No.:  ADJ2131629 LEAD  
 
 

MAILING LIST 
 

Workers’ Compensation Appeals Board  
[E-Filed] 

 

 
California Pharmacy Management  
20377 SW Acacia Street, Suite 200  
Newport Beach, CA 92660  
 
New Age Pharmaceutical  
1147 South Beverly Drive, #B  
Los Angeles, CA 90035 
 
Ali Mumtaz, M.D.  
7439 La Palma Avenue #302 
Buena Park, CA 90620 
 
BCP Collections for  
Medical Recovery Gardena   
1303 W. 149th Street 
Gardena, CA 90247    
 
PHYMED, INC. 
137 E. Thousand Oaks Blvd. 
Thousand Oaks, CA 91360  
 
Life Pharmaceuticals   
P. O. Box 6824 
Fullerton, CA 92834 
 
Priority First Professional Services, Inc.    
250 E. Caroline Street, #D 
San Bernardino, CA 92408 
 
 DNM Pharmacy    
 6221 Wilshire Blvd.  
 Los Angeles, CA 90048 

Physicians Funding           
12223 Highland Avenue No. 106-560 
Rancho Cucamonga, CA 91739 
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Pharma Finance LLC for 
Curt’s Compounding Pharmacy  
18134 Mt. Washington Street 
Fountain Valley, CA 92708  

   
NEPAC Providers LLC 
381 Van Ness Avenue #1510 
Torrance, CA 90501 
  
Daniel Capen, M.D.    
7700 Imperial Hwy 
Downey, CA 90242 
 
NCL Pharmaceuticals  
440 W. Broadway 
Glendale, CA 91204  
 
Ronco Drug Pharmacy dba 
United Service Plus      
18607 Ventura Blvd., #109 
Tarzana, CA 91356 
 
 Physician Funding  Solutions, LLC   
12223 Highland Avenue No. 106-560 
Rancho Cucamonga, CA 91739   
  
Landmark Medical Management for Tushar 
Doshi Huntington Park 
3200 Inland Empire Blvd. #265 
Ontario, CA 91764   
 
Express Pharmacy   
c/o Express Case Management 
Post Office Box 2240  
Monrovia, CA 91017-2240  
 
Rx Financing, Inc. for Stevens Pharmacy and 
Compounding Center 
79 Daily Drive Ste 301 
Camarillo, CA 93010 
 
Rx Financing, Inc. for Living Well Pharmacy 
Inc. dba HNP   
79 Daily Drive #Ste 301 
Camarillo, CA 9301 
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Express Pharmacy 
c/o Express Case Mgt. 
P. O. Box 2240 
Monrovia, CA 91017   
 
KG Pharmacy  
8956 Ellis Avenue 
Los Angeles, CA 90034 
 
Valderwood Pharmacy  
381 Van Ness Avenue #1510 
Torrance, CA 90501  
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Colleen M. Pratt (SBN 222770) 
Michael D. Ainbinder (SBN 56420) 
LAW OFFICES OF AINBINDER & PRATT 
5150 E. Pacific Coast Highway, Suite 720 
Long Beach, CA 90804 
TEL (562) 498-4600 
FAX  (562) 498-4602  
 
Attorneys for LIEN CLAIMANT 
NEW AGE PHARMACEUTICALS 
 
 

WORKERS‟ COMPENSATION APPEALS BOARD 
 

STATE OF CALIFORNIA 
 
 

 
MARGARITA MEZA DE RUBIO,  
         
                                   Applicant, 
 
 
                           v. 
 
 
NEWPORT APPAREL CORPORATION;  
STATE COMPENSATION INS. FUND, 
 
                                   Defendant, 
 
 

 EAMS NO.  05527158 (MASTER FILE) 
 
 

 
 

NEW AGE PHARMACEUTICAL’S 

OBJECTION TO STATE 

COMPENSATION INSURANCE FUND’S 

PETITION FOR CONSOLIDATION AND 

STAY RE: COMPOUND MEDICATION 

LIENS  
 

 
 

NEW AGE PHARMACEUTICALS 
 
                                 Lien Claimant. 

  

 

 Lien claimant, NEW AGE PHARMACEUTICALS (hereinafter “New Age”), by and 

through its attorneys of record, the Law Offices of Ainbinder & Pratt, presents the instant 

Objection to the Petition for Consolidation and Request for Stay filed by State Compensation 

Insurance Fund (hereinafter “SCIF”).   
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I.  INTRODUCTION 

 SCIF‟s petition to consolidate the liens of New Age is nothing more than a unilateral 

request for discovery from various compound pharmacies and billing companies regarding 

numerous unidentified liens.  It lists twelve separate “discovery issues”, yet does not provide the 

opportunity for New Age, or any other lien claimant, to obtain “reasonable discovery” from 

SCIF with reference to denials, defenses, reductions, etc.  Further, SCIF contends the purpose of 

this one-way discovery is for settlement negotiation.  However, if SCIF truly wanted to settle 

these liens, they would simply request a bulk settlement offered by the LA WCAB.  SCIF could 

also just as easily call New Age and ask whether they‟re interested in bulk settling.  SCIF has 

made no such attempts.   

Additionally, SCIF‟s petition fails to address a single factor pursuant to CCR 10589, the  

statute governing consolidation.  Specifically, SCIF fails to list a common issue of fact or law 

common to all the liens, let alone to the liens of New Age; fails to identify how the issues 

involved are of such a complex nature so as to require consolidation; how consolidation will help 

avoid duplicate or inconsistent orders; how consolidation of compound liens will be an efficient 

utilization of judicial resources; and finally, SCIF completely and conveniently overlooks the 

extraordinary prejudice to lien claimants. 

 SCIF‟s petition flies in the face of logic.  Even if one accepts the twelve questions posed by 

SCIF as common to the entire class, the sheer number of issues suggests a diversity of, rather 

than common, issues of fact or law.  Not all compound pharmaceutical pharmacies or billing 

companies (let alone every lien filed by them) will share common issues.  In fact, the various lien 

claimants named by the LA WCAB and listed in SCIF‟s petition, do not receive the same 

prescriptions from the same treating physicians, do not dispense the same medications, and 
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dispense to different applicants based on individual medical needs.  To assert that there are 

common issues underlying the entire class is disingenuous at best.  Further, New Age bills 

differently than other compounding lien claimants insofar as they utilize NDC numbers 

recognized by the Medi-Cal database and values are easily calculated utilizing the Division of 

Workers‟ Compensation website. 

 Consolidation will not assist SCIF (nor the WCAB) in resolving these liens.  Even though 

SCIF contends the WCAB‟s “inadequate funding and a depletion of qualified personnel” 

necessitates consolidation, the reality is, consolidation will increase the Board‟s workload.  

Assuming arguendo there are common issues of fact, there will necessarily be threshold issues 

pertaining to the case in chief that cannot be consolidated due to the different legal issues 

presented in each case.  These issues will also require litigation and will defeat the purpose of 

consolidation. 

 It seems as if SCIF is attempting to use consolidation as a guise to further delay negotiation 

and resolution of liens.  They are requesting a stay of all proceedings including “suspension of 

actions to bring liens to Conference and/or Trial as well as cancellation of trials on lien-related 

issues that are already established.”  If SCIF‟s request for a stay is granted, settlement 

negotiations will come to a screeching halt, and parties will be unable to meet face-to-face at 

conferences and trials in order to negotiate, settle, and dispose of the very liens they claim are 

burdening the system.   

 Further, many of the discovery issues listed by SCIF can just as easily, and without causing 

further delay, protracted litigation, and infringement of lien claimants‟ due process rights, be 

dealt with through traditional means rather than by way of consolidation.  Again, if settlement is 

SCIF‟s goal, consolidation efforts are not needed. Simply arrange for a bulk settlement meeting. 
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 A stay would have a devastating effect on lien claimants who have substantial interests at 

stake and who rely upon the WCAB to safeguard all parties‟ rights, including lien claimants.  If 

defendants and insurance companies were able to consolidate and stay all proceedings with 

regard to a particular class of liens simply due to the alleged volume (which, incidentally, is not 

significant as compound liens only comprise 10% of total liens filed), or because the liens 

present reimbursement issues or other discovery issues, the result would be a complete 

abdication of lien claimants‟ rights.  Their rights to conduct discovery on each case, to be heard 

at trial in order to refute defenses, and to prove the value of the lien would be abolished.   

 Even if compound liens alone do create an administrative toll as alleged by SCIF and the 

LA WCAB (which is inconsistent with the actual statistics), consolidating them would so 

severely violate lien claimants‟ due process and equal protection rights, that any petition to 

consolidate must be denied to protect the same. Nevertheless, even if the Court opines that the 

interests of judicial economy outweigh the rights of parties, there is no conceivable law or fact 

common to every compound medication lien to justify consolidation. 

 Accordingly, and for the reasons cited infra, NEW AGE objects to SCIF‟s Petition for 

Consolidation and Request for Stay of Proceedings.  

 

II.  ARGUMENT 

A.  SCIF CITES NO COMMON ISSUES OF LAW OR FACT  

TO SUPPORT ITS PETITION 

 SCIF does not cite any common issues of law or fact pertaining to New Age‟s liens.  

Rather, it generally lists twelve questions relating to discovery issues presumably regarding all 

named lien claimants. The first is whether the pharmacy has been properly licensed.  First off, 
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the list of lien claimants in the petition includes pharmacies and billing companies, so this query 

doesn‟t even apply to all of them.  Secondly, there is no evidence or support to suggest that 

licensing is an issue across all these lien claimants.  Further, whether a particular company has a 

proper license is something SCIF may ask at any time.  To imply that this issue is so grand so as 

to require mass consolidation is an exaggeration.  In fact, if SCIF asked NEW AGE for its 

license, the same would be provided, and that issue would be mute. 

   The second query is equally puzzling – whether a contract rate exists between SCIF and 

the pharmacy. SCIF can search its own database to answer its own question.  A consolidation 

based on this issue makes no sense. 

  The third query is whether the medications identified by the WCAB constitute compound 

drugs which are exempt from FDA regulations.  This question can also be resolved without the 

need for consolidation. 

 The fourth question is whether the “medical doctor adequately explained the necessities of 

a „compound‟ through the prescription and medical reports.”  (SCIF Petition, Page 4, lines 10-

11).  This issue is better known as “medical necessity”.  The evidentiary requirements regarding 

medical necessity have been exhaustively set forth in case law.  Furthermore, which doctor or 

doctors is SCIF referring to? SCIF fails to cite a physician common to all lien claimants, let 

alone New Age, that would justify consolidation on this “common issue.”  Moreover, from a 

practical standpoint, the issue of medical necessity will exist for all lien claimants on the case 

(not just compounds), so separate litigation will still take place on the other liens regarding the 

same issue.   

 Additionally, medical necessity cannot possibly be common to all targeted lien claimants, 

or even to all New Age liens, because applicants have different mechanisms of injury, respond to 
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treatment differently, and will have different nature and extent issues.  Any attempt to 

consolidate on the issue of medical necessity undermines the very essence of consolidation, 

which is to find common ground upon which to consolidate.  There can be no commonality with 

regard to this issue.  

 The fifth query, “[w]ho actually performs the compounding function”, is a non-issue.  The 

compensability of the lien does not depend on this information, nor does this information help 

assist in the resolution of the liens.  SCIF‟s actions resemble more of a fishing expedition rather 

than a genuine attempt to ascertain pertinent information to facilitate negotiation and resolution.  

 The sixth query is equally irrelevant and not calculated to lead to the discovery of 

admissible evidence whether at a consolidation or individual hearing.  SCIF wants to know the 

source and cost of the components involved in the compounding.  SCIF is not entitled to this 

information. 

 The seventh query pertains to Utilization Review (UR).  SCIF essentially wants to know 

whether the prescribing physician went through proper UR channels.  It is axiomatic that this 

issue will vary from provider to provider. There is no common denominator here.  SCIF just 

makes a general query but gives no indication how this issue is common to all of New Age‟s 

liens.  To say consolidation cannot be achieved on this issue is an understatement. 

 The eighth query is “[w]hat is the reasonable value of the compounded medications.”  

Even though New Age bills pursuant to the values listed on the DWC website, there are other 

lien claimants whose charges fall outside the scope of the DWC website and do not have readily 

accessible values.  Therefore, this issue is not common to all targeted lien claimants.  In any 

event, a consolidation with reference to New Age is certainly unnecessary as the reasonable 

value is easily ascertainable.   
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   The ninth question posed by SCIF is whether lien claimant‟s itemization provides adequate 

information to determine reasonableness.  Again, not all listed lien claimants bill the same for the 

same medications and ingredients.  This is not an issue on which ALL compound liens can be 

consolidated. 

 The tenth query is nonsensical.  It asks whether the date of service is prior to 3/1/07 with 

regard to application of CCR 9789.40.  This question can be resolved by looking at the bill in 

question.  Consolidation is not needed. 

 The eleventh query asks whether “the provider complied with reg CCR 1716.1 in regards 

(sic) to 72 hours samples and whether a proper follow up prescription has been supplied.” Again, 

SCIF fails to cite any evidence or list any physician, billing company or pharmacy to justify its 

belief that this is a common issue underlying all the liens. 

 Finally, SCIF asks whether the lien claimant asserts any other claims for reimbursement 

other than compound medications.  This query has nothing to do with the purpose and 

requirements of consolidation and will not be elaborated upon in the interests of brevity.  

 

B. NONE OF THE FACTORS SET FORTH IN CCR §10589 (Consolidation of 

Cases) HAVE BEEN ADDRESSED IN SCIF’S PETITION 

 CCR 10589 reads, in pertinent part: 

a) Consolidation of two or more related cases, involving either the same injured 

employee or multiple injured employees, rests in the sound discretion of the 

Workers' Compensation Appeals Board. In exercising that discretion, the 

Workers' Compensation Appeals Board shall take into consideration any relevant 

factors, including but not limited to the following: 
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(1) whether there are common issues of fact or law;  

(2) the complexity of the issues involved;  

(3) the potential prejudice to any party, including but not limited to whether 

granting consolidation would significantly delay the trial of any of the cases 

involved;  

(4) the avoidance of duplicate or inconsistent orders; and  

(5) the efficient utilization of judicial resources. 

 Again, SCIF failed to state one fact or law common to New Age or all lien claimants. 

Further, according to SCIF, there are no complex issues involved – just the need for discovery 

regarding items SCIF deems relevant and necessary to “assess the risk of litigation” (SCIF 

Petition, Page 3, line 18).  SCIF further fails to indicate how consolidation will help avoid 

duplicate or inconsistent orders, or how consolidation on a common issue or fact (assuming SCIF 

named one, which it did not), would be an efficient utilization of judicial resources.  In 

boilerplate fashion, SCIF contends, “[c]onsolidation allows the [WCAB] to avoid multiple trials 

on the same issue and with the same parties, and to provide a more consistent outcome” (SCIF 

Petition, Page 5, lines 9-11), but fails to indicate how or on what issue.  This is insufficient.  

The third factor -- potential prejudice to a party, and whether granting consolidation 

would significantly delay the trial of any of the cases involved was also not addressed by SCIF, 

but will be discussed infra. 

 The purpose and requirements of consolidation seem to have been lost.  It is not a tool to 

round up disliked liens in order to conduct unilateral discovery.  Nor is it a tool for SCIF to use 

to assess the risks of litigation.  Such a risk is borne by all parties – it is part of the adjudication 

process and becomes clearer as the case moves toward trial.  Use of consolidation in this manner 
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is inappropriate.  

 

C.  SCIF’S PETITION IS DEFECTIVE ON ITS FACE.  CCR 10589 REQUIRES THE 

PETITION TO CONTAIN THE ADJUDICATION CASE NUMBERS OF ALL THE 

CASES SOUGHT TO BE CONSOLIDATED. 

CCR 10589 (b) reads: 

“Consolidation may be ordered by the Workers' Compensation Appeals Board on 

its own motion, or may be ordered based upon a petition filed by one of the 

parties. A petition to consolidate shall: 

(1) List all named parties in each case; 

(2) Contain the adjudication case numbers of all the cases sought to be 

consolidated, with the lowest numbered case shown first; 

(3) Be filed in each case sought to be consolidated; and 

(4) Be served on all attorneys or other representatives of record and on all non-

represented parties in each case sought to be consolidated. (Emphasis added) 

 Here, SCIF only lists the master case under which it filed the petition and fails to list any 

other case on which New Age or any other lien claimant filed liens. In its petition, SCIF agrees 

to provide a list of claims to the WCAB when discovery regarding identification of all claims is 

completed. However, the time is now.  New Age is entitled to know exactly what claims or liens 

SCIF is attempting to consolidate.  How else will New Age know whether common issues of law 

or fact underlie those particular claims? 

 It is self-evident that SCIF’s petition must be denied based on its failure to comply with 

the governing statute.  
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D.  LIEN CLAIMANT WILL BE SEVERLY PREJUDICED IF THEIR LIENS ARE 

CONSOLIDATED, AND WILL BE IRREPARABLY HARMED  

IF A STAY IS ORDERED. 

   To consolidate all compound medication liens would violate New Age‟s due process 

rights. New Age has substantial interests in these cases and has the unfettered right to be heard at 

trial in order to protect the same.  They have the right to adequate notice of issues to be raised in 

each particular case, to receive copies of medical reports filed or introduced into evidence 

pertaining to each case and to enter objections pertaining to same, and to offer evidence and 

cross-examine witnesses with regard to threshold issues, medical necessity and reasonableness.  

To consolidate all compound liens would thwart these fundamental rights.   

 Every applicant‟s case is different and lien claimants step in the shoes of the applicant for 

purposes of litigating its lien.  In fact, defendants often deny payment or offer nuisance value 

settlements based on the facts of the underlying case.  To deny lien claimants the right to litigate 

the very issues raised by defendants to justify non-payment is patently prejudicial.   

 Even if some of the queries raised by SCIF were accepted as legitimate common issues 

spanning across every lien, hearings would have to be held to address those issues, in addition to 

threshold case-in-chief issues, which would not decrease the Court‟s docket, but would add to it.  

Said increase would result in protracted litigation, further infringing on lien claimant‟s 

fundamental right to be heard. 

 If the Court orders a stay as requested by SCIF (on all proceedings), payments to New Age, 

even on undisputed claims, will stop and New Age‟s business operations will be radically 

effected, if not shutdown completely.  Such a result would cause irreparable harm to New Age.  

In light of SCIF‟s failure to cite how a consolidation would be judicially economical (nor list any 
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claims or facts common to those claims), and the consequential blow to New Age if a 

consolidation or stay is ordered, when the former is taken into consideration with the latter, 

consolidation cannot be granted and a stay cannot be placed in effect. 

  

E.  CONSOLIDATION OF COMPOUND MEDICATION LIENS IS  

NOT JUDICIALLY ECONOMICAL 

 Most, if not all, compound medication liens exist with other treatment liens on the same 

case.  Therefore, the same issues that pertain to all liens, such as Medical Provider Network 

issues, statute of limitation issues, etc. will apply to all lien claimants on the case.  Separating the 

compound medication liens will add additional hearings to address the same issues as the other 

lien holders on the same case, which would be judicially uneconomical.  In fact, partial 

consolidation of the compound liens could result in the very compound lien consolidated to be 

tried on other issues. 

 

III.  CONCLUSION 

 For the foregoing reasons, New Age respectfully requests no action be taken on SCIF‟s 

petition for consolidation and request for stay of proceedings.   

 

DATED: December 28, 2010   LAW OFFICES OF AINBINDER & PRATT 

 
 

        
 

   Michael D. Ainbinder 
   Colleen M. Pratt  
   Attorneys for Lien Claimant    

      NEW AGE PHARMACEUTICALS 
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PROOF OF SERVICE 

1013 A(3) CCP Revised 5/1/88 
   STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

I declare that: 

 I am employed in the County of Los Angeles; I am over the age of 18, and am not a party to 

the within action.  My business address is 5150 E. Pacific Coast Highway, Suite 720, Long Beach, 

CA 90804.    

 On December 29, 2010 I served the foregoing document described as NEW AGE 

PHARMACEUTICAL’S OBJECTION TO STATE COMPENSATION INSURANCE FUND’S 

PETITION FOR CONSOLIDATION AND STAY RE: COMPOUND MEDICATION LIENS 

on all interested parties in this action by: 

 

(    ) BY FACSIMILE TRANSMISSION: From FAX no. (562) 498-4602 to the FAX numbers 

listed below.  The facsimile machine I sued complied with Rule 2003(3) and no error 

was reported by the machine.  Pursuant to Rule 2005(i), I caused the machine to print 

a record  of the transaction. 

( X  ) By placing a copy thereof in a sealed envelope addressed as follows: 

 

Robert A. Wilson, Esq. 

State Compensation Insurance Fund 

655 North Central Ave., Suite 400 

Glendale, CA 91203-1400     

 

(X)       By email to the following: 

KStar@dir.ca.gov 

MKahn@dir.ca.gov 

JFrank@dir.ca.gov 

 

 I am readily familiar readily with the firm‟s practice of collection and processing 

correspondence for mailing.  Under that practice, it would be deposited with the United States Postal 

Service on the same day with postage thereon fully prepaid at Long Beach, California, in the 

ordinary course of business.  I am aware that on motion of the party served, service is presumed 

invalid if postage cancellation date or postage meter date on the envelope is more than one day after 

the date for mailing contained in this affidavit. 

 I declare, under penalty of perjury under the laws of the State of California, that the above is 

true and correct.  Executed on December 29, 2010 at Long Beach, California. 

 

 

                 
Malia Falaniko 

mailto:KStar@dir.ca.gov
mailto:MKahn@dir.ca.gov
mailto:JFrank@dir.ca.gov
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3

Frontline Supports a More Efficient and Responsive Lien Claim~;bnt Has

Concerns Abont the Proposed Consolidation

Frontline is in favor ofmore responsiil'C and efficient procedural mcchapisms to addr~s.lien

t)

~. ~,.,

5 ~ohnneoflie:n cI~, as well as underlying wot'1c~' cOlnpensation claims. Frontline is in ~Vot of

6 a proc~Ui'al m~Sl1l that is truly designed to clear up.the current backlog oflien claims.

7 However, Frontline is very concerned t..~t the propos¢(i consolidation may not lead tQ,the efficient

8 processing oillen claims, and may. in fact, hav9 tnc opposite effect ofmaking it diffioult, allOt

9 impossible. to resolve such claims.

10 Frontline is also concerned that in$UreIS and third party adminislIato~ ("TPA'8'~ haveb~

,:1.1. p~sely delaying resolution ofcompound pharmaceJ1tical1ienc~aims, ~y~tjng.t.be ~ent
. '. ' ~ ~. . . .. - . '.: .

12 bacldogof lien claims. The goal ()finsurers and TPA's appears to be to forc6limjta'tiom on,Qr .

-- ~ ... ..•. I.:: I:::::=t~:::u::::::,::::,;~:::-=:;:,:c._.
15 Frontline therefore opposes any consolidation thatd~ not serve the purpose.01 creating a falr and.

16 more efficient means to resolve lien claims and clear the backlog ofliens at the Board.

~...

17 II.

18

Frontline Has Not Experienced Significant Delay

Fron~ehas not experlEmced any significant delay in the resolution ofits li~n claims at 'the

19 Los Al)geles Board, and is satisfied v!lith the manner and speed with which irslicii claims have

20 proceeded. Frontline is concerned that consolidatiQIl of its lien claims will result in its lien claims

21 tAldnp far lonlTtT fo T~,,~l, ...

22

. -' 23

24

25

26

27

28

Ifany consolidation is to take place, it should be limited to those lien claimants that

vol\lDtarilya~ to consolidation. It would be inequimble to force all lien claimants into a gingle

consolidatCdcase. To that end. it appears that a limited nuniber ofijen cl~tsmake up the vast

majority offiled lien claims with the Los Angeles Board. During the recent co~ence to discUss

the lien claims. ()~ lien I;Iaima,nCs representative ad:vjs«! the Board that her C1Ilployer l$d tiIe~
- .

hlmdred&(an4.perhaps thousands) oflien claims over the past year. This individual may have been s

from a party~d "Landmark:' Frontline's limited riumber of lien claims should not be
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1 consolidated with the voluminous lien claims tiled by entiues suchas~. There shoUld 1:le

2 some discretion is determining which lieu claimants, ifany, should be subject to con~lidation.

3 m.lnsurance Carriers Should Not Be Rewarded forpraggmg Their Feet

4 F:.;ontline shares the concern expressed by other lien claimants that insurance r;arriers!lD.d
; . ...:.

5 TPA's are dehoerately slowing the process: The individual for "Landmark" mentio~ that her

6 employer has been forced to file lien claims beaause insurance cani~ are simply lmwilImg to

7 discuss the lien claims unless and untIl a fonn21l claim is file<! with Ute Board.. This,. in tuni, appears

8 to be one ofmajor reasons why so many lien claims f,lre tiled with the Board,and have created the

9 backlog discussed at the conference. The earners and TPA'5 are f9rcing the Board to ~l With ~ .

10: situaohn that they have created through their. refusal to deal fairly and expeditiously ~th~

,,',;':,. .....,. ·,.~'U claimants.·

• ':.... I ~. ,.;I

~ '.. ' ..
.J.

Although consolidation in the abstract appears to·be-a neutral proced~ mechanism:, i.e. it

sho'Uld haxJn neither· the lien claimants nor the .carrier; this: m~y not be the case.. CoD$Qli4ati9;D may

re1'iard camet'S and· TPA7
S at the expense of lien cliinJants. COIl$lidation may. delay-teso]u~ of

. ~ ,.~

'the lien .claimsfor many ofthe'lien claimants who have ~ot been experiencin~ delay. ConsolidatiOn

may.lOrce all claimants into one: boat, where it will tlke many years to resolve the thousands Qf

distinct lien claims. Many "smaller" lien~ will simply give up and/or go Out ()fbu~ss.

Many wiIlno 1on~prescribe cQ1llPoUfid pha:nnaceuticals. 'Ibis win play right into the apparent

goal oftbe insurance carriers and TPA's - to limit, and possibly stop, the dispensati~ ofco~und

phannaceutic:als. Regulation ofcompound phal'lnaceuticals should be left to legislative and

executive branch. Consolidation 'Will, unfortunately, allow the carriers and TPA's tO,create a de '

facto regulation which will effectively limit cotnpOUJ)d phannaceuticals.

23 Frontline believes that th~ Teal is~ue behind the carriers' pOsition is the expense ofsome'

24 compound pharmaceuticals. They can be expensive. but many medical costs in workers' ,

25 compensation~n be ex:pensive. That is not a reason to delay payment ofclaims. nor shonId it serve

26 as a basis. to consolidate. Ifall compound phai'maccutical1ien claims ean be consolidated" then '!he

27 next step coUld conceivably be consolichltion.ofall physical1herapy lien clauns. consolidation ofall

28 surgeI}' lien claims. etc.
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1, IV, Coosolldatton Will Result in Doctors and Pharmacies Leaving the Wor.kers l
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2

3

Compenution Field

Many doctors lose money on workers' compensationclaiIn examinations. and other.l;l1edica,l-
. ~ ~"

..

4 related services performed in the workers' compensatiou field. Doctors are sometimes able tp

5 recoup some ofthose losses when they dispense compound pharmaceuticals. DoctQrs~:like in$urers

6 and 'olher stakeholders in the system, are allowed to make a profit. Ifall c,ompou:wlpllarmaq~tical ,

7 liens are consolidate~ doctors will no longer be able to rely on this source ofrc:ven~.,DoCtQfS will'

8 not only stop prescribing compound phannaceutictils, they vvi111eave the workers'~~~n

9 field altogether and tum to more lucrative areas ofpractice. 'It simply will notll'Ulke sense to '

10 contiIiue wOrking in a field where breaking even or losing money is the nonn.

11 'F~tline understands that there may~ hlstancoS,Qf'\un away" lienc~ .fot cOmPol»1d

.. t',".;:.

, ,

'. 12 p~cals. :However, the'lumping'ofall'cOIllpQ\md p~ceuticallieri cl~ ift.to a. Single . "', ..

''13 cOnsolidated'ma.tter will nof addres!\ thi" is.cme. Instead,'the vast majority aflien' clai:mants Will~

14' effectively punished for the alleged abuses ofsome.

, "

15 V.

" 16

Componnd Pharmaceutical PaYments Are 'Based on Established I'ee Schedules
Frontline disagrees with the claim by some inrmrers and TPA's_that there is a ~ck of

11 standards 'With respect to compound pharmaceuticals. There are. in fact, exacting standards. ' , ",

" .. -'.

18 ' C'..ompQundp~uticals have NDe numbers. The web site of the DepartmeQ,t ofI:i1d.ustnai

19 Relations, Division ofWorkers, Compensation <»ntain$ a phannacy fee sch~u~ c~lc~ator to "

20 quickly detcnInine the unit price, dispensing fee and total price ofcompound phannaceu:licals based

21 on those NDC numbers, Frontline's experience has been that disputes are quick:lyresqIved once

22 Frontline provides a carrier or TPA with a printout fio~ the WCAB web site showing~

23 caIcplation.Fl."ontllne is therefOrE! somewhat perplQXed by th~ claims of some camers and TPA's

24 that they caIU10tdetenmne the amountofmoney they should pay for (he compQu,tid

25 pharmace~, If there~ issues with Fr<mtline's di$pensatiou ofcompound pharmaceutica1~

26 those iSsUes can'be a.ddressed, and have been ad~sed, through the normal course ofFrontline's

27 lien c~ims. AB noted above, Frontline has not had issues concerning delay in the resolution ofits

28 claims.,
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1 Finally. FTOtltline believes that consolidation (in any form) ofthousands ofIien claims filed

2 by multiple parties in multiple: cases may not meet the~ld requiremeut thatth~ exist

3 common issues oflaw or fact. The issues may simply be too distinct to merit consolidation on sucl1.. ~

4 a global scale. Each case depends on the specific facts and legal issues underlying the applicant's

5, obUmcd Qgwy and the medical a-e4tment needed for that iftjury.
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Donald O. Notris,.~~(SBN 90000) 
NORRIS & GAL~~fkLLP 
55S West Sih St, 31 Floor 
Los Almeles, CA 90013 
Tel: (213) 996-8465 
Fax: (213) 996-8475 
dnonis@norgaJJaw.oom 

AtWmeys for Lien Claimant 
NCL Pliarmaceuticals, Inc 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

LlllB ARRELLANO, 

Applicant. 

VS. 

CANNON FABRICATION; SCIF, 

Defendants. 

WCAB CASE NO.: ADJ2132629 [lead.= 
re possible compound consolidation] , 

OBJECTION OF LIEN CLAlMA:NT NQL 
PHARMACEUTICALS, INC. TO . 
CONSOLIDATION, AND REOUEST FOR 
SETTLEMENT CONFERENcEs WIlli 
CERTAIN CARRIERS 

Lien Claimant NCL Pharmaceuticah, Inc. ("NCL") is one of the 19 compound lien 

c1ah:nants identified by Los Angeles Board presiding Judge JOIja Frank in her power point 

presentation on bctober 6, 2010. NCL hereby (1) objects to consolidation of its liens, and, 

(2) requests that settlement conferences be ordered with certain cw:riers as to its liens. 

1. Objections to COJJsolidation 

WCAB Rule 10589 permits consolidation only where there are common iss= of 

factand law, and in the interests of efficient utilization of judicial resources. The poteutial 

prejudice to any party is a key consideration, including but not limited to whether granting 

consolidation would significantly delay the trial of any of the cases involved. 

NCL proviqes different compounds and bills at different rates fuan other providers. 

Although many compounds may include SOme similar components, those c(>mpMe!1ls ~ 

very often combined with other ingredients, thereby requiring a different evaluation. NCL 
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strictly bills =ording to fee schedule, whereas certain other providerS do not There simply 

are not sufficient common issues to warrant including NCL 'With other proviclertin a 

<;onsolidated proceeding. Doing so would unduly delay and jeopardize NCt's due pr~s 

ri~ to trial and fair adjudication of its liens. 

If consolidation is ordered as to NCL liens with any carrier or catriers, strict limits 

must be imposed on such a proceeding: 
c . . 

A. Dis<;overy should be limited to four months, so as not to unduly prolong the 

proceodings. 

B. Consolidated issues should be limited 10 the issue ofr.asanable medical necessity 

of specified compounds, and the issne ofthelr reasonable value, 

C. Any catrier petitioning for consolidation should bear the borden ofpioof on these 

issues. 

D. Any .atrier seeking consolidation shoul", be required to waive all othe!: issues, 

including AOE/COE, injury, disputes over body part, and MPN, as a condition to . 

C(!Ill!olidation. 

2. Reguest for Sett1emm Conf~, 

At the October 6, 2010 conference Judge lVjark Kabn said he would order providers 

and catrier< to attend sett1ement conferences regarding resolution of compO\lnd liens . 
• 

NeL has approximately $700,000 in outStanding liens at the Los Angeles Board, and 

additional sums outstanding at other Boards, with the following eight catriers: State Fund, . 
Liberty Mutual, Travelers, Sedgwick:, Gallagher Basset, Zurich, SRS, and Zooith. NCL 

requests that these catriers be required to attend settlement conferences with NCL to attempt 

to resolve these liens. Holding such conferences would be the most promising way of 

clearing the Bpard's lien bacldog. No party would be prej!!diced by being required to 

participate in such a settlement conference. 

Dated: November I, 2010 

2 

~/.~ ,... v ~ 
Donald G. Norris 
Attorneys for Lien Claimant 
NCL Plia:rm.aceuticals, Inc. 

• 

• 
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8 

STATE OF CALIFORNIA 

COUNTY OF LOS ANOELES 

PROO).' OF SERVICE 

I aJll OIllPloyed in ih<: County of Lo. Angeles, Stat<: ot' California with Norris &. Galanter 
LLP; 10m""'" the age of 18 and not a p!11'ty to tlii> within action; my business address is 5 55 West 
FifIli Street" 31" Floor, Los Angeles, CA 9OOl3, On the date shown below, I serwI the foregoing 
document described .s . ' • 
OBJEC1l0N OF LIEN CLAIMANT NCL PHARMACEUTICALS, lNC. TO . 
CONSOLIDATION. AND REQUEST FOR SETTLEMENT CONFERENCES.Wi11{ 
CERTAIN CARRIERS on the interested parties in ,old action, by placing. true copy thereof 
enclosed in. sealed envelope. addressed as folio,"", 

9 SEE A'ITACHED SERVICE LIST 

10 

11 X 

12 

13 

14 

15 

16 

(BY MAlL) I am "readily familiar" with the finn's practice of collection and proces$lg 
(l(Itt<)spondence for mailing, Uader that praetioe it would be deposited w.i1h the U,g, postal 
service on that same day with postage thereon fully prepaid at Los Angele, Hills, Califomio. 
am 'Wilte that on motion of the party served, s~ce is presumed invalid ifp'?stal cancellati 
date or postage meter date is more than one day after date of deposit fur mailing in affidavit 

(pERSONAL SERVICE) I caused such documents to be delivered by hand as indiOaied 
~ve, 

(BYFEDERAL EXPRESS) I caused S1Wh doc\llllOllt(.) to be delivered via Federal Express, 
priority delivery for next business day to the offices ofth. addressee(s), 

17 

19 
Executed on Novembet I, 2010 at Los Angeles, California 

19 
STATE I declare under penalty ofpCljuryunder the laws of the State of California 
the foregoing is true and correct. 

20 FEDERAL I declare thai I am amembetofih<: barofthls comt 

2l 

22 

23 

24 

25 

26 

27 

28 

:::Z. 1.!.., ' 
Thomas Seabaugh 
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AIG 
PO Box2S977 
SI1awnee MlssiOli, KS 66225 

ARGONAUT FRESNO 
PO Box 153229 
Irving, TX 75015 

BERKSHIRE HAniAWAY PASADENA 
PO Box 7008 
Pa .. dena, CA 91109 

IIfIOAD5I'IRE GLENDALE 
PO Box 29088 

. Glendale, CA 91209 

CHAR1lS COSTA MESA 
PO Box 25977 
Shawnee Mis$ton. KS 66225 

CHU88 SERVICES LOS ANGELES 
PO Box 30570 
Los Angele .. CA 90030 

CIGA GLENDALE 
PO Box 29066 
Glendale, CA 91209 

eNA CLAIMS PLUS BREA 
POB<>x8317 
Chicago, Il606S0 

" CRUM FORSTER ORANGE 
PO Box 14217 
Orange, CA 928ij3 

EMPlOYERS COMP GLENDALE 
PO Box 539004 
Henderson, NV ~9OS3 

EMPLOYERS' DIRECT 
PO Box 5042 
Thousand Oaks, CA 91359 

SERVI~EUST 

• 



!!SIS CHATSWORTH 
PO IjoX '10~1 0 

. Tamp> Fl33631 

FARMERS PLEASANTON 
i>O Box 108843 
Oklahoma CIty, OK 73101 • 

FIREMANS FUND SAt;RAMENTO 
i>O Box 13340 
sacramento, CA 95813 

FlRSTCOMP OMAHA 
PO Box 3188 
Omaha, NE 68103 

GAB ROSINS BURBANK 
PO Box 7858 ' . 
8ufi?ank>CA 91510 

:-,;- ';-

GALlAGHER BASSETT 70003 ANAHEIM 
i>O Box 14260 
Orange, CA 92863 

HARTI'ORI) SACRAMENTO 
, 

1>0 Box 1447. 
lexington, KY 40512 

INTERCARE PASADENA 
PO 1joX7111 
Pasadena, CA 91109 

KAISER OAKlAND 
i>O 80x 12927 
Oakland, CA 94604 

UBERlY MUTUAl2!1073 GI.ENDAlE 
i>O Box 29073 
Glendale, CA 91209 

MAJESTIC IRVINE 
PO Box 1>120 
Irvine, CA 92623 



MTNlDS ANGELES MmOPOLITAN AUTHORITY 
1 Gateway PII 
Los Angele" CA 90012 , 
PACIFI~ roMP CLAIM lltOU OAI<S 
PO Box 5042 
Tbousand Oaks, CA 91359 

REPUBUC INDEMNITY ENCINO 
PO JIox 20036 
El'eino CA, 91416 

RISK ENTERPRISES BREI< 
PO Box 2307 
Brn, CA 92822 

SCIF GLENOAI.E 
PO Box 92622 
Los Angel .. , CA 9OOO!l 

SCRMA 
POllOx8870S 

"". Anseles. CA 90009 

• S/;1lGWICK PASADENA 
. PO Box 14623 
Le><ington, KY 40SU , 
SPECIALTY ~I$K BREA 
PO Box 2404 
Bros, CA 92822 

STATE FARM 8AKERSFIELD 
P08ox22860 .. 
Bakersfield, CA 93390 

TRAVELERS DIAMOND BAR 
PO BoX 6510 
Diamond Bar, CA 91765 

TRISTAR LOS ANGElES 
PO Box Sll028 
LosAngel .. , CA 90051 

TO~IO MARINE PASADENA 
PO Boxn17 
Pasadena, CA 91109 

, 



WAUSAU BEAVERTON 
PO !loX 4025 
Seaverton, OR 971116 

ZENITH WOODI.AND HIltS 
PO Box 9055 
Van Nuys, CA 91409 . 

ZURICH LOS ANGELES 
PO Box 968005 
$chauRlbenLIL60196 

BCP COLLECTIONS 
4S4 E 3" St., Ste 101 
\..0$ Anse1es, CA 90022 

CAL PHARMACY MGMT LOS ANGELES 
PO Box 51880 
!.os AnlIeles. CA 90051 

DANIEL CAPI'N MO 
7291 Garden Grove Blvd, St. H 
Garden Grove, CA 92841 

ONM PHARMACY . 
6221 Wilshire Blvd., #lQfl 
1.<>. An!!"I •• , CA 90048 

I.ANDMARK MEDICAL MANAGEMENT 
5524 Pacific Blvd 
Huntington Park,CA 90255 

LIFE PHARMACEIJTlCI\L MGMT 
13896 Horbor BlVd .• 510 5-C 
Garden Grove. CA 92843 

MUMTAZ A AU MD 
193 E caroline St. Ste D-2 
San l!emordino. CA 92408 

NCL PHARMACEUllCAL GLENDALE 
PO !loX 2$0337 
Glendale, CA 9122S 

NEW AGE PHARMACEUllCALS 
1147 S Beverly Blvd., Ste ~ 
Los Angeles, CA 90035 



PANTHER PHARMACEUTICAL 
3350 E Birth, Ste 100 
Br.a, CA 92879 

PHYMEO INC AGOURA HILL'i 
28720 Roadside Dr., Ste 275 
Agoura Hnl$, CA 91201 

PHYSICIAN FUNDING RANCHO CUCAMONGA 
12223 Highlarul Ave., St. 11)6.560 
Ranc:hQ Cucamonga, CA 91739 

PHVSIOAN AX NElWORK 
21030 Redwood Rd 
Castro Volley, CA 9<1546 

PRESCRIPTION CENTER PHARMACY BEVERLY HILLS 
9735 Wilshire Blvd 
Severly HiI~ CA 90212 

PRIORITY FIRST PROFESSIONAl SAN BERNARDINO 
295 E Caroline St. Ste D-4 

. San Bem.llllno, CA9240S 

RX FUNDING RANCHO CUCAMONGA 
7375 Day Cr.ek Blvd., 5,.103-120 
Rancho Cuc:amonga, CA 91739 

SO ADVANCED ORTHO 
1SS2S Pome,.do Rd" St. £-6 
Poway, CA 92064 

SUN LIF. FUNDING lUSTIN 
635· E 1· St., Ste 140 
Tustin, CA 92780 

UNITED SERVICES PLUS 
18601 Ventura Blvd., Ste 109 
Tanana, CA 91356 

·, 

, ,. 
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November 1, 2010 

Honorable, Judge jorfa Frank, 

Recently there has been confusion over two sepiill"$t\!! categories of therapeutic products, Medical Foo,ds 
and compounded drugs, The California Workers' Compensation In,stitute, a nor)-proflt funded solely by 
the Il'lsLlrance industry Issued a report that erroneously linked these products together as though ~thelf 

were In the same category. Not only ife these therapies different in nature, they are regulated by 
different authorities. The HMedical Food" category is regulated natlonally by the FDA and compounded 

(irtlP $I'Eil regulated in each state by the State Board of Pharmacy. Compounded dro8;s are formulated a~, 
the loeallevel for an individu~1 p~tient and Medkal Foods are a manufactured product subject to FDA 

cGMP in their processing. 

According to the CWCI report. the average cost for a one month supply of th~se different products In 

the first quarter of2009 were: 

Compounded dnJiS =. $726 

Medieal Foods = $233 

Medical food Rel!Uiati2V ·FDA 

Congress r;re~ted the Medical t=ood category in 1988 as an amendment to the Orphan Dfug 

Act. FDA Guidance sI1Ites "The term medic, I food, I, defined In section 5(b) olthe Orphan Dr"gAel 
(21 US.c. 60ee (b) (3)). "Medical Foods are distinguished from the bfO<lder category of foods for special 

dietary use and from foods that make health claims by the requIrement that medical foods be intended 
to meet distinctiVe nutritional requirements of a disease Or condition, used under medical supervision 
and Intended for the spedfic: dietary management of a disease or condition, The term "medical foods" 
does, not pertain to all roods fed to'sick patients. Medical foods are foods that are specially formulated 
and processed (~S opposed to a naturally occurring foodstuff used in ~ natural state) for the patient who 
Is seriously ill or who requires the product as a m(l]ortreatment modality:' 

CamP9unded pnw: Regulation - California Board qf Pharmacy 

Compounded drugs are ill completely different catEgory of therapeutic agents and are regulated in 
California by the BMrd of Pharmacy under the California Code of Regulations. 

Compounded limitations and Requirements (eeR 17$5.2) 

The pharmacy does not compound drug product prior to receipt 'of a valid prescription unless 
under the following condition" (CCR 1735,2(0]) 

The pharmacy prepares and stores a limited quantIty of a compounded drug product in 

2980 BMIt~Y GleN Cip.C~~, SI'ITE aOl 1 Los ANCELES, CAWFC)l!:NIA 90077 
TELtl'HONE 310-474-9809 J::,o,C$IMlUl 31 O·4i4·386i) ~ ~.ptkenrraLcom 
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PHYSICIAN TliERAPEUT1CS LLC r- £' i> / ,',' , 
i.J '\'rJi':L'~,'" .~.> 

advance of receipt of a patient $pecffic prescription SOlely In such q~:n\k~';tI~1h~~~~~ 
to ~nsure continuity ofcate of an Identified patient population as defined. (eeR 1735.2[b]) _ 

The pharmacy CQmpound~ sa reasonable quantity of drug product thi'Jt is fornished to a 

prestriber for' office: use upon prescriber order as allowed in CCR 173.5.2 (c) that: 
Is sufficient for sdminiiitration or applicl.\tion to patients in the prescriber's office or 
for distribution of not more than a 72~hour supplv, (CCR 17~5.2[c][1n 

Is reasonable considering the intended use of the compounded medil;at!on and 

the nalUre of the pres"ibe~s practice, (CCR 1735,2[c][2]) AND 
Is an amount, which the pharmacy is capable of compounding in compliance with 
pharmaceuticIJI sti!lndards for integrity. potency, quality and strength for any 
Indlvldual prescriber Or for all prescribers taken as a whole. (eeR 1735,2[c1(31) 

The pharmacy does not compound medication until it has prepared a written master 
formula that Includes the following elements (eeR 1735.2Id][1-6]): 
Active ingredients used. Inactive ingreditnts used. 

The medical food products manufactured by' Physician Therapeutics are based on a piltented • ~ 
neurotransmlttertethnology that was developed -and evaluated Scientifically over many years. 

COnvenience packs were created at the request of physicians. who found the administration of a specffic 
medical food product with a spedflt;;; generh:; drug redl,lced drug side effects. These products have bl!'en 
the ,ubject of B number of peer reviewed publications In medical journals • 

Medical Foods and Convenience Packs are Ii,ted bv NDC number In the Medi-Cal databas., Medj,pan, 
Firstdata Bank, and the FDA NDC data~$es 

_980 8'E\tt\llV GLEN OIll:U;, SUiTt 301, I.O~ AJ"iCEUS, CALIFORNIA 90077 
TElEl'HONt! 31 0·474-98(19 FAC51t.t11.E 310·474-3869 .' www.ptlcel.ltral.com 
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I am emp~ in the Cl:>unJ;y afLo. An,ge)es, Slat<> 01 Cali/orma. 10m""", the Ill!" ah8 and not. port;y to the 
wIthin..non; mybusln ... address is .g80 Beve>ly Glen Circle Suite So~ Los Angeles, c.Jifurnia 90077 

On Noympbga. 2019 I served the foregoing document described as: 

Letter ofExplanatipn Medical Foods vs. Compounds 

Served to; Honorable, Judge JOJ:ja Frank 

FORI CO)lPL1!Tl1: CLAIMS PROCESSING INC 
Sealed envelope addressed ... follows: 

WCAB- Los.<\hg .... 

320 w.4th Street9thn_ 
L<>s AIIjjel .. , CA 9"">3-2329 

Under !:bat practice it mold be deposited with the U.s. Postal servles on ihIlt same day with postage thereon fully 
prepaid at Los Angeles, Callfomla in the ordinaIy ""moe of business. I am """'" that on monon of the port;y 
served, service is presumed invalid ifpostal ~ajjou date ofpoatage met<r date is mOre tlum 0 .. day of deposit 
of ml!!f1ing affadavit. 

I decla:re untkr pensIty of peJju:ry, under the law, of the State of caJiforIIla, that the above is true and correct. 

c;i? $ 

amwrabie, Judge Jorja Frank 



Alcala & Associates 
EAMS: ALCALA ASSOCIATES LOS ANGELES 
EAMS NO.: 4499682 

2 EAMS ADMINISTRATOR: Chris R. Alcala 
EAMS ADMINISTRATORS PHONE: 2139242659 

3 EAMS ADMINISTRATORS EMAIL: chris@alcalaassociates.com 
P.O. Box 861255 

4 Los Angeles, CA 90086-1255 
213.924.2659 

5 
REPRESENTATIVE FOR: PHYSICIAN'S SCIENCE AND NATURE INC. 

6 

7 
WORKERS' COMPENSATION APPEALS BOARD 

8 

9 

10 

STATE OF CALIFORNIA 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

PHYSICIAN'S SCIENCE AND NATURE 
INC., 

Applicant, 

v. 

WCAB 

Defendant, 

PHYSICIAN'S SCIENCE AND NATURE INC. 
(DENDRACIN NEURODENDRAXCIN), 

Real Parties in 
Interest. 

Case No.: UNASSIGNED 

OPPOSITION TO NOTICE OF INTENT 
TO CONSOLIDATE " COMPOUND 
MEDICATIONS" MADE SUA SPONTE 

22 COMES NOW, PHYSICIAN'S SCIENCE AND NATURE INC., [hereinafter, 

23 "Respondent"] by and through its' Representative of Record who opposes the NOTICE OF 

24 INTENT TO CONSOLIDATE COMPOUND MEDICATIONS MADE SUA SPONTE. 

25 1/1/ 

26 11/ 

27 1/ 

28 I 
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10 

II 

12 
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STATEMENT OF FACTS 

It is understood that the Court Sua Sponte wishes to consolidate Compound 

Medication liens inasmuch as there exist no fee schedule. 

PHYSICIAN'S SCIENCE AND NATURE INC., is the manufacturer of the drug 

Dendracin Neurodendraxcin Topical Pain Relief Lotion . [Hereinafter, "Dendracin "]. 

Dendracin is not [emphasis added] a compound ingredient andlor resultant topical 

medication. 

Dendracin possesses FDA Approval [Exhibit 1] 

Westwood Laboratories, inc. the manufacturer is a licensed Drug Manufacturer 

[Exhibit 2] 

Clinical Studies regarding its' effectiveness have been performed [Exhibit 3] 

Dendracin possesses it's own NDC Code-27495000602, therefore, subject to the 

Workers' Compensation Pharmacy Fee Schedule. [Exhibit 4] 
14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

MEMORANDUM OF POINTS AND AUTHORITIES 

1 
There Are Insufficient Common Issues of Fact to Support Consolidation 

The governing authority is California Rules of Practice and Procedure Section 

10589(a), which states as follows: 

"In exercising that discretion, the Workers' Compensation Appeals Board shall take 
into consideration any relevant factors, including but not limited to the following : 

1. whether there are common issues of fact or law; 
2. the complexity of the issues involved; 
3. the potential prejudice to any party; 
4. the avoidance of duplicate or inconsistent orders; and the efficient utilization of 

judicial resources. n 

As indicated supra, Respondent vehemently opposes the consolidation and 

moreover the characterization of Dendracin as a compound medication 

2 



CONCLUSION 

2 

3 

4 

WHEREFORE, Respondent prays: 

1. That the Courts Sua Sponte Motion for Consolidation be 

5 denied as Dendracin is not a compound medication. 

6 

7 

8 

9 

10 

I I 

12 Dated: November 1, 2010 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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Respectfully submitted , 

CHRIS R. ALCALA FOR: 
PHYSICIAN'S SCIENCE AND NATURE 
INC. 



DEPARTMENT OF HEALTH AND HUMAN SERVICES 

Jan 05, 2007 

PHYSICIANS SCIENCE AND NATURE 
7 PELICAN HILL CIR 
NEWPORT COAST CA 92657 

Public Health Service 
Food and Drug Administration 
Rockville, Maryland 20857 

The Food and Drug Administration FDA) has assigned the following 
Labeler Code Number to your firm: 

[ 27495 I i 
This Labeler Code should be used n all fa 
establishment registration and/ or drug pro 
Part 207 of the Code of Federal Regulation 
of an establishment entering into the manu 
drug or drugs shall drug list eve~ drug i 
within 5 days after the beginning lot opera 

Note that receipt of this letter ~s not to 
Government endorsement or approva] of the 
products. If you have any questions , pleas 
Control Team (301) 210-2840. I 

Sincerely, 

Paul MJ Loebach 
Public IHeartll -
Office 1of CampI 
(Drug Registrat 

related to drug 
uct listing. Per Title 21, 

(CFR), owners or operators 
acture or processing of a 

commercial distribution 
ion. 

be construed as Federal 
stablishment or its 
contact the Quality 

alys-i 
ance 
on and Listing) 



STATE OF CALIFORNIA 

DEPARTMENT OF PUBLIC HEALTH 
FOOD AND DR!JG BRANCH 

DRUG ~ANUFACTURING LICENSE 

Westwood Laboratories, Inc. 
710 South Ayon Avenue 
Azusa, CA 91702 

LlCENSCNUMBERT40"64Z 
EXPIRATION DATE: 5/28/2011 

The person named herein Is licensed to manufacture dii/gs through the expiration date of this license. 
This annual license is issued In accordance wUry.. the provisions of Division 104, Chapter 6, Article 6 of 
the California Health and Safety Code and is not transferable to any other person or place. The 
licensee is required by law to immediately notify the C"alifornia Department of Public Health of any 
change In the Informallon reported In the application. 

Food allCl Drug Branch, 1500 capi tol Avenue, MS 7602, PO Box 997435. Sacramento, CA 95891)-7435 (916) 65~50D 

I 
I 

I 



CLINICAL OUTdoME 

8 

8 

Pain Relief 

Befor. Treatment After Treatment 

• Piacebo .. Otndracln 

Activity Improvement 

Befor. Treatment After Treatment 

• Placebo • Oendracln 

Mood Improvement 

• Plac8 bo • Dltndracin 

A verage Pain Relief: 51 % . I) 

81 % of patient reported at least ..,,,,./- pain relief , 
Average Activity Improvement: 1% (1'=.0 1) 

Average Mood Improvement: % (P=\OI) 
Adverse Effects: Burning sensation 20/0, skin rash systemic complaints 0 , 

I 
·Methodology: Placebo controlled. single blinded, forward crossover, SUbjCC lii'v;~ep:;~~:~;n;:i~;:a; evaluation of 97 patients. 
Average Duration of follow up; 4 weeks (range I to 8 weeks), Average age p 34 (ranSf 15 to 79) 
Pain level determined using numerical analog scale (0·10) 
Activity level determined using a composite of funct ional testing such as rnnge-of,mp"ion and patienl reports of activities 

and sexual function (0·1 0 with 10 being the highest level offunction) i 
Mood level detcmlined by numerical analogue scale (0-10 with 10 level) 
Medical condilions neated included pain due 10 acute and chronic injuries, neuropathies (d iabetic, post 

herpetic), osteoarthritis, rheumatoid anhritis, bursitis, tendonit is., fibromya lgia, tension ~eadaches . 



I 

National Librarv of Medicine's DailvMed \ vebsite 

http://dailymed.nlm.nih.gov/dailymed/about.cfm 

Download the FDA's PDF of thi s label 
::I 2749500602 

Search By Drug Name or NDC Code: • RxNorm Names Not yet provided 
DENDRACIN NEURODENDRAXCIN (methyl salicylate" entrol and capsaicin) lotion 
Physicians Science & Nature Inc.] 

r 

Catceory DEA Schedule , Marketin!: Status 
- - -- - - -

I 
HUMAN OTC DRUG LABEL I )TG: monograph Dot final 

Disclaimer: Most OTC drugs are not reviewed and approved b FDf'o , however they may be 
marketed if they comply with applicable regulations and po lieie . FIDA has not evaluated 
whether this product complies. 

I Drug Label Sections 

• Description 
• Clinical Phannacologv 

Indications & US<1gc I • 
• Contra indications 

• Warnings I 

• Precautions 
• Adverse Reactions 
• Overdosage ! 

• Dosage & Administration 
• How Supplied 
• Patient Counseling Intormation 
• Sugglemcntal Patient Material 
• Boxed Waming 
• Patient Package Insert 
• Ilighlights 

• Full Table of Contents 
• Medication Guid~ 

Active ingredients 
Methyl Salicylate 30% 
Capsaicin 0.0375% 
Menthol USP 10% ; 

Purpose 
I 

, 



Topical Analgesic 

Uses: J 
For temporary relief of mild pain due to museul . strain, arthrit s, and simple back pain. Does 
not cure any disease. 

Warnings: 
For external use only. Do not use in eyes, mouth, n mucous m mbranes, or genitals. Keep away 
from children. Do not tightly bandage. Do not us with heating ad. Do not use with other 
topical pain products. 

Directions: 
Use only as directed. Shake before each use. Prio~ to first usc, b small amount to check for 
sensitivity. Gently rub over painful areas. Dry betprc contact w h clothes or bedding to avo id 
staining. Wash hands after use. Do not use more than 4 times ily or if pregnant or nursing. If 
swallowed, call poison control. If placed into eyell, rinse with c Id water and call a doctor. 

Do Not Use: 
On cuts or infected skin, on children less than 12 years old, in I rge amounts, especially over raw 
or blistered skin, if allergic 10 any ingredients, PABA, aspirin p oducts, or sulfa. 
Store below 90°FI32°C. I 

Stop Use and Ask a Physicia~: 
For severe undiagnosed pain. If pain worsens or persist for mor than 7 days. If pain clears up 
and then recurs in a few days. If itching or rash l Curs. 

Inactive ingredients: 
Water, benzocaine, glycery l stearate, PEG 100 stt:j3I3te, stearic ' cid, propylene glycol, cetyl 
alcohol, dimethyl sulfoxide. poloxamer 407. capsaicin, aloe bar adensis gel, borage oil , 
ammonium acryloyldimethyltaurate, zingiber offibinale root ext act, boswelia serrata extract, 
soya lecithin, methylparaben, propylparaben. OM OM hydantoi ,sodium stearoyl glutamate. 
triethanolamine. I 
Manufactured for Physicians' Science and Nature~ Inc. 
220 Newport Center Drive 11-634_ Newport BeaT' CA 92660 
Made in the USA 
Patent Pending 

Principal Display Panel I 
Physicians' Science and Nature Inc. 
Dcndracin 
Neurodendraxcin® 
Improved 
Professional Formula 
Topical Pain Reli ef Lot ion 
Deep Penetrating Action 
60 m1 (2 fl oz) 
NDC 27495-006-02 
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2 oz Label 
Physicians' Science and Nature Inc. 
Dendracin, Ncurodendraxcin® 
Improved Professional Fonnula 
Topical Pain Relief Lotion 
Deep Penetrating Action 
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NDe 27495-006-04 
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4 oz Label I. 

-

DENDRACIN NEURODENDRAXCIN 
methyl salicylate, menlhoi land capsaicin lotion ,. 
Product Information 

Product Type HUMAN OTC DRUG 
NDC P..p.luct Code 

Route of Administration TOPICAL 

Active Ingredient/Active Moiety 

Ingredient Name 

METHYL SALICYLATE (SALICYLIC 
ACID) 

MENTHOL (MENTHOL) 

CAI'SAIC IN (CAPSAlq IN) 

Inactive Ingredients 

Ingredient Name 

DEA Sc~e,dule 

Basis of Su.,n&fh 

METHYL 

MENTHOL 

CAPSAICIN 

trenglh 

No Inactive Ingredients Found 

Product Characteristics 

Color Score 

27495-006 

Strength 

18 mL in 60 mL 

6 mL in 60 mL 

0.0225 mL 
in60 mL 



Shape , Size 

" Flavor II Imprint Code 
Contains 

Packaging 

P k I: 0 " # NDC ac ag~ escnptlon 

1 27495-006- 50 BOITLE [n 1 
02 contams a BOn L . 

MUlti,lcvel PaCkagir 

CARTO~ : 
This package is co laiDed within the 1 60 mL In I BOTTLE 
CARTON (27495- 06-02) 

27495-006- 50 BOr r HE I n I 
contains a BOTTL 2 04 CARTON ' 

2 120 mL III BOTTLE 
This package is co tained within the 
CARTON (27495- 06-04) 

Marketing Information I 

M k t' C t AJplication Number or Monograph 
ar e tng a egory Citation 

OTC monograph not a 348 
final p ~ 

Labeler - Physic ians Science & Nature Inc. (0 12485755) 

Rev ised: 03/20 I OPhysicians Science & Nature In 

Ma ~cting Start 
Oat 

0 11 112007 

Marketing End 
Dale 



forkers • compen.'mtion pharmacy fee schedule L s i lIl>le prescription http://www.d ir .ca.gov/ d w c/ pharmH:esche d/pfs 

'-;elcome to the C,'.om" 1 
DEPARTMENT OF INDUSTRIAL ELA nON 

Workers' eompensation pharmilcy fee schedule· simple prescription 

T~ data is pro'<'ide<l as a aeNice to the worli:efs' compensation commumy. P1ease sam cornrnen OfQL.leStion& to DWCF,eSchedute~"g~. 

You may download the COO"eflI Medi'(;aI pharmacy fee rates M~ (Zip (je , 8.55 MB. t.,c:Iated 10181:ii 10 · 8Iso a~ 'Iia ftpto _ .dir.ca.gov, 
anonymous login). The file's record layout and mll\.lctk)os ate i"lcIuded in the Zf file, and may also e viewed ~. 

You may took up the CUlTenl price of aimple pre~tions by compleq the fO'1' below ..... _~ -price-. For~mpound pre~n pricing . cick ~. II 
you are workh;; from a file with 10 digit N>C runbeB, please cick. here. 

HOC I"I\KTIber: 27495000602 Please Jndude Ie&din;;l zeros, .g. 00002028002 

Mellie decimal runber of urWts: 60 e.g. 100 ea (tablets), 2.5 gmm (olnlmenta), 240 I (or ce', • ~S) 

Ul;ua1 and customary price : $147.52 (includ~ any dispensj~ fee) e.g. $12.48 

Dale of aeMee: 1018/2010 e.g. 0110512004 I , 

Nur!;irlg home: - Check ifill box If ~tiI"t is In • nu ... lng hCH'fM 

No substitutions ' , Check this box only if the Pf'&~tion explicitly qlket a b~-name drug 

Clul1o.r.!!! ",.,. .-
TNs monnatiOn is sl4Iplied on 1011012010 for a date of 5e~ of 10J1J2010 . 

NOC No La~l na",. Prke daw (tta rt) 1M m~r of units 
Bnlnd Product 
un' price 

27495000602 DENDRACIN LOTION 6fl3fl010 I" 2.3378 140.268 

This pric:ir1j is only valid If the prE cription elCpliciWy reql.i'es No ... lMtltUtioM 
$140.27 

Total of ~redients: 

I Plul the Medi-Cal diSpensing fee of $1..25 $1.26 

Equak MtotaI: $141.52 

Wh<h Equal to the usual and CU!llomary price of: $141.52 

Therefore. the Payment price Is the plice minus the $0.00 reducMon fOf a pa len! Not In a rusk" home (No roduction for dcnes of service on 
$147.52 

and aftef 91112()().4) : 

Pricing is from da ... as of 1016/20 0 
Effecti...e Jan. 6. 2006, the price calculalof;md the price data file are being t4K1at KI weekly. " OW recefws updated price data from the Department of 
Heallh S&rIIices. 

Con(lItions ~ I ~!2'q 
Copyrig/ltC 2010 Slate of California 

I 

" 
." ,,,, ,....,,,,, ... 



1 Schlossberg & Umholtz 
3050 Saturn Street, Suite 100 

2 Brea, Califoruia 92821 

3 

4 

(714) 526-8460 

Attorneys for Defendant 

5 

6 

7 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

8 

9 

Argonaut Insurance 
Defendant, 

VS. 

10 Compound Pharmacy Liens 
Does 1-100 

11 I 

12 
Defendant 

13 

) Case No: AD]3853855; ADJl14958 et. all. 
) 
) DEFENDANT'S PETITION FOR 
) CONSOLIDATION OF COMPOUND 
) PHARMACY LIENS 
) 
) 
) 
) 

14 COMES NOW Defendant Argonaut Insurance, by their attorney of record Schlossberg 

15 Umholtz to Petition for Consolidation of all compound pharmacy liens. These liens share issues' 

16 common for consolidation which need to be addressed prior to consideration for each individual lien. 

17 

18 The Workers' Compensation Appeals Board on its own motion has requested input from th 

19 Workers' Compensation commuuity as to an issue upon which the vast number of compoun 

20 pharmacy liens being flled at the WCAB may be consolidated. '[he purpose of this consolidatio 

21 would he to reduce the disputes between the parties that result in an abundance of lien filings, Lie 

22 Conferences and Lien Trials. 

23 

24 Defendant Argonaut believes that there are sufficient issues in common in the following cases t 

25 justify consolidation so that the court may address those issues in common: 

26 Gonzalo Ramos AD]3853855; AD]114958 

27 Elmer Garcia AD] 7091551 

28 Luis Salgado AD] 111 996 

-1-



1 Maria Garcia AD] 957546 

2 Frank Monteleone ADJ3483014 

3 Rene Miron ADJ338085 

4 Margaret Amescua ADJ4048472, ADJ3884264, ADJ7076357 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

There is sufficient basis to justifY consolidation of these cases so that the issues may be addressed . 

consolidation without violating the due process rights of the lien claimant. The issues in common ar 

whether the compound pharmacy prescription drugs are reasonable medical treatment according t 

Labor Code Section 4600, 4600.1 and Regulation 9789.40. Defendant asserts that these compoun 

medications are not reasonable medical treatment based upon the following: 

1) There are no standards upon which the physicians can rely to determine the contents of as well a 

the safety and efficacy of the medications he prescribes. 

2) There is a lack of medical evidence as to what criteria is necessary for determination by th 

physician of the appropriate use of these medications. 

3) There is no criteria for establishing the reasonable cost of the compound medication. 

Traditional pharmacy compounding has been in use for many years and is a type of pharmacologica 

provision. Compounding can be used anyone who is having difficulty taking any medication or thos 

who are not being appropriately treated by the commercially available prodncts. Defendant does no 

dispute that some patients may benefit from their use however the recent widespread use 0 

compound medications in the Workers Compensation forum creates concern that reasonable an 

necessary as well as appropriate treatment is being provided. 

In many of these Workers Compensation compound medication lien matters physicians 

provided pre-drafted prescription pads listing compounded medication available by a particula 

compound pharmacy such as HNp Pharmaceuticals, Healthcare Compounding Pharmacy and Cost 

Mesa Pharmacy just to name a few. The prescription does not disclose the contents of thos 

medications but are merely check the box prescription pads listing products such as compoun 

tropical creams including Capsaicin-5, Diclofenac 10%, Gabapentin-4 and Wasabi Rub to name a few. 

-2-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Physicians rely upon the information and dosing specifics as stated in the Physicians Desk Referenc 

wbch is the standard reference for prescription drugs designed to provide physicians with the fill 

legally mandated information relevant to writing prescriptions. There is no standard of compounde 

medications and litde to no oversight as to the specific combination of medications, quality, efficac) 

or validity of the amounts of ingredients contained in these compounds. 

However, once a compound medication is created and n'larketed it is in essence a "new drug". Ne 

drug combinations are required to proceed through FDA approval before they can be marketed. Th 

bulk production of compounded mixtures of FDA approved medications is also considered a "ne 

drug". The compound pharmacy community contends that they are not new drugs but rathe 

compounded medications not requiring the FDA approval process. Without that oversight an 

approval process there is no standard upon which th.c prescribing physician may rely to determine th 

proper dose and product for his patient. 

In a statement regarding the use of compound medications before the Senate Special Comrnittee on 

Aging Steven K. Galson, M.D., M.P .. H. Director Center for Drug Evaluation and Research U.S. Foo 

and Drug Administration stated as follows: 

" When compounding oaur.!' on a large Jcale and it iJ not peiformed properly, tVmpounder.r can expoJe man 

patients to health risks anoriated with un.rafe or ineffective drugs. This iJ e.rperially the case Ivhen patients take theJ 

compoltnded drugs in lieu o{FDA -approved productJ. 

By definition, pharmacy compounding imJoitJes making a new drug wboJe Jafety and efficacy balJe not beel 

demomtrated witb tbe kind of data that I'7JA reqtlireJ to alJjJrove a new drug. COl1Jtlmers and healtb projeJSionals ref 

on tbis CI)idence-baJed drug apprO/Jal proms to ensure tbat drugs al7 safe and effective. " 

When the PTP prescribes the use of the pre~determined creams and rubs he has no input or contro 

as to the content of the medications. There is no evidence that these medicines are any better dla 

traditional medicines either generic or non~generic or over the counter medications that are alread 

available and that have passed inspection and have oversight by the FDA. 

~3~ 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

In the prepared testimony of Sarah L. Sellers, PharmD Executive Director, Center for Pharmaceutica 

Safety before the U.S. Senate Committee on Healtb, Education, Labor, and Pensions on October 23 

2003, she testified as follows: 

'The full range of tirks associated with the use of compounded drugs hatM not been identified, analyzed 0 

communicated to patients or prescriberJ: Section 502(n) of theFD&C Act t~quires that a manufacturer include 

summmy of risks in adtJertising---all materials and statements, induding press materials, oral statements, and sale 

materials for managed care organizations and hospitals must meet FDA requim1tentsfor truthfulness, fair balan" an 

full disclosure !6J. Compounded dl7tgs do not meet such requirements-promotional infol7Uation for drugs made b 

pha17nOCZJ'fs is detJOid of risk infornlation. 

In 1996, fOl7Uer }<J)A Commissioner David KeJJier, MD warned that exempting phal7Uaty compoundin 

from provisions of the Food, Drug, and Cosmetic Act would create a shadmv industry of unapprO/Jed dru 

manufacturing thus undermining the FDA '.r authority to proted the public ftvm ineffective or unsaft products /12]. 

Compounded drugs are prodUttd outside our Federal regulatory framework and CC/lry risks ofsubpotency, supepoten~ 

andlor contamination. Complete and unbiased infornzation on the size and scope 0/ the industry has not bee~ 

generated-tve cannot estimate tJJith accuracy the e"pomres of patients to unapprol'ed, phmmacy made dJ7tgs and th 

associated effects on morbidity and mortality. 

The ability of StateJ to adequately protect the publicfrom substandard drug e"poJure may be confounded b 

disl'repant, oIJer-lapping and in Jome caJes non-existent State regulalions, a lark of resources and lack of tpill. 

ProfeJsional standards for sterile compounding hal)e not been consistently applied [14,15], and newly introduced, 

enforceable stattdardJ iSJued by tbe U nited States Phal7Uacopeia al~ optional for State boards to adopt and enforce [15]. 

State BoardJ of Phal7Uacy OiJer.right of pharmacy compounding iJ discrepant and regulation!' are minimally enforced. 

While Jome States hat)e adopted compounding 17;/eJ that protJide Jome public health protections, other S tateJ pmzzi 

unrestricted diJtribution of compounded drug!' that are not dispensed purmant to an authorized, umolicited preJcription. 

It z:r ironic that JO much concmt is currently focused on the importation of drugs from other counlrieJ that may 1101 matc 

our gold standard system of t~gulation for pharmaceuticals, while we halJe within our own borden a Jloztrishing 

unregulated dJ7tg industry that manufactures, markets, and sells substandatd products throughout the US. 

27 • Phal7Uacy-compounded drugJ do not meet Federal requirements for establiJhing safety and efficacy (21 US.c. 

28 § 355),/01' manufi:u7nring (21 US.c. § 351 (a)(2)(b)) or labelingfor Jaft use (21 U.s.c. § 352(0(1)). 
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1 • Arturate, tVlffplete and unbiased in/Ornlation about tbe .Iize and Jeope rrf the compounding zizdustry in the U.S. 

2 is not available. 

3 • Federal compounding regulat;om (1997 }<"DA Modernization Act Section 503a) wm nullified through 

4 U.S. Supreme Court ruling in 2002. Cumnt State compounding regulations are inadequate to pmtectpubli 

5 health and safety and to pl~vent indiIJidual patient exposures to unalY'eptable risks. " 

6 

7 There is no standard upon which the treating physician may rely to evaluate which compounde 

8 medication and what amounts are reasonable medical treatment for the injured worker. Should th 

9 promotional material being presented by the compound pharmacies be relied upon as to whic 

10 medications are useful and beneficial? Because the compounded medication has not gone through th 

11 FDA approval process there is no standard of comparison to FDA approved medications. 

12 

13 The medical record in these cases is lacking sufficient evidence as to the use of these medication. 

14 versus medications that are readily available FDA approved medications already on the market. Th 

15 medical evidence further lacks any evidence that the use of these medications is rendering any benefi 

16 to the injured workers using these medications over and above that which they would hav 

17 experienced by FDA approved medications. 

18 

19 Lastly, we also lack a standard to establish the reasonable cost for these compound medications. As 

20 there is no standard content to the compound medications there can be no standard price as we hav 

21 established for FDA approved mediations. Persuant to Regulation 9789.40 which states as follows: 

22 "the maximum reasonable .lie for pharmaceuticals and pharmacy se17ficeJ rendered after J anum)! 1, 2004 i 

23 100% of the reimbursement prescribed in the relelJant Medi-Cal payment system." 

24 

25 In FDA. approved medicines we can refer to the NDC codes to establish the reasonable cost of th 

26 medications as each medication, dosage and brand is provided their unique NDC code. What we hav 

27 found when provided a hreakdown of the compound medication NDC codes is that the compoun 

28 
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1 pharmacy industry has in most cases priced their mediations far above the cost of tbe products used. 

2 In many cases ten-fold the reasonable cost. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

In an article entitled "Compound Phannacy Fraud-Compounded medications pose a major fraud risk 

in the Workers' Comp space, and a major danger to patients" by Dan Reynolds, Senior Editor of Ris 

and Insurance he wrote: 

"thefollowing medications are high on the liJt of thoJe most commonly found in ['om pound medications. 

-- Ketoprofen PO W:. a nonsteroidal anti-inflammatory dmg (NSAID), commonly found in gel form 

-- Cyc!ohenzapr PO W H CL: a muscle 17Iaxant 

-- Diclojenac PO jp Sodium: a nonsteroidal anti-inflammatory dmg 

-- Gahapentin POW:' an anti-seizure mediration 

-- Lidocaine PO W H CL: a numhing agent 

16 For one, tracking down the National Dntg Code data for compound dmgs for accurate pridngpurposes is 

17 difJirult berause in many caseJ it isn't included within the preJoiption detaiL Another iJsue is that the actual content 

18 may not be as lahelcd. Si1l{c there isn't any oversight of the conrpounds and the companies creating them, there is the 

19 queJtion as to whether the dmgs really contain what they are supposed to have. We have actually experienced Jome 

20 Jituations where, upon further analYJiJ of the actual ingredientJ, this Ivas the case. " 

21 Absent any medical evidence to the contrary we must also rely upon the intent of the legislature as t 

22 the provision of generic medications when ever possible. As stated in Labor Code Section 4600.1: 

23 ,,(a) ... any perJon or entity that dispenses medicines and medical supplies, aJ required by Section 4600, shall dispens 

24 the generic df'Ng equiIJalent. 

25 (b)a person or entity Jhall not be required to dispense a generic dmg equivalent under either of the .(ollolllin 

26 drcuJIlstanceJ: 

27 (1) When a generic dmg equivalent is not a7)ailahle. 

28 (2)When the preJcribingphysician specifically provideJ in writing that a non-generic dmg nmst he diJPensed." 
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1 

2 Clearly it was the intent of the legislature to limit the use of high priced, name brand medicines. TIll 

3 was an effort to cut down the high cost of necessary medication to cure or relieve the effects of th 

4 injury. However, as it is occasionally necessary to provide a name brand or more expensiv 

5 medication, the legislamre left open the door hy stating that the prescribing physician needs t 

6 specifically provide in writing that a non-generic drug must be dispensed. 

7 

8 For these reasons we petition the court to grant consolidation of these cases. 

9 

10 Dated: November 1, 2010 

11 Respectfully submitted, 

12 

13 

14 

15 

16 
JEU:kr 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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2 

3 

4 

5 

6 

7 

RX Funding. Solutions l 
7375 Day Creek Blvd., Ste. 103-1l 
RanchoCu~nga,CA91739 I' 

(909) 373-1167 

RX Funding Solutions, LLC as Legrl Representative for Costa Misa Compounding Pharmacy 

I STATEOFCALIFORNIA 
DI\fISION OF WORKERS COMPENSATION. 

WORfERS COMPENSATION APPEALS BOARD 

Case No: ADJ2132629 
8 . Luis Arellano, I ) 

) 
) 
) 
) 
) 
) 

9 

10 

11 

12 

13 

14 

15 

16 

Applicant, 
vs. 

Cannon Fabrication, SCIF, et L 

Defendants. 

RX Funding Solutions,LLC f< 
Compounding Pharmacy, . 

Lien Gaimont. 

.~ 
Costa Mesa .) 

) 

; 

Statement of Position. in Opposition 
to the Consolidation of Compound . 
Pharmacy Liens 

COMES NOW,Rx F I ding Solutions, LLC ("RXFS") hereby submits this Statement of 

17 Po~ition in Opposition to the tonSOlidatiOn ofCompoundPhannaeyLiens in response to the 

Notice ofIntentand Petition F.1 

COiIsolidate filed by WCAU JOIja Frsnk with the assistance of 

Associate Chief Judge Mark of the Los ~geles WCAB. After a careful legal and ethieill 

Malysis RXFS asserts that co olidation of compound phannaey liens is g~nerallY inappropriate 

because no common questions of law orfact exist with respect to its liens on file with the WCAB. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I 

INTRODUCTION o THE PRACTICE OF COMPOUND MEDICATIONS 

Thepmetice of compo/mding medi~ions goes back to the middle ages. It has always 

been reoogoized as the pmcti ofphannacy or "Apothecary." Compoundingpmctice is taught in 

all schools of and CollegesofPhannacy. When Congress passed the legislation creating the Food 

and Drug Administration (FD 1\) the practice ofeompounding by a phannacy under the 

SlllIement of Po ·tion in Opposition to Consolidation of Compound Pharmacy Liens 

~l-



2 

3 

4· 

5 

6 

7 

8 

, 

instructions and direction of Jlawful prescription has always been recognized. (See Guidance for 

FDA Staff and industry com1iance Policy Guides Manua(Sec. 460;200Pha"';'acy Compounding). 

THE NEED FOR COMPOUNDING MEDICATIONS 

I 

Before federal jurisdi~On of the regulation of food and drugs in the United States 

... , ...... _ ....... ",.1,. " .. , ... ,e· ". ,.,.,. 

developed. As our country d eloped, medicines were distributed in mass rather than being 

Im:WCll"" .. wt:rt: gt:nen. "'.IY. UI~= ll. aTllW mgr. eo. lenr·· I.orm. us .. uaIl... .Y •. m. p .. ow. o .. ers. .0r."Q .. ill.OS .... AS mass production of medicine .became more efficient pills and other forms of administration were 

9 developed by an individual p and doctor. Notwithstanding the mass production ()f 

10 

11 

12 

13 

14 

15 

16 

17 

18 

.19 

20 

medicines and their distributi· it to the public at large there was still the necessity of compounding 

certain medicines t6 cater to e specific needs of each patient. Some patients may have allergies 

to certain ingredients, may be unable to swallow a pill and some may not be able to tolerate 

digestion of medication. cu~ently some of the medications that are approved for manufacture and 

use iti the United States are·ntdicines that may not be the safest or tolerable by injured workers. 

For example, one study discotered that there were as many as 7,600 deaths and 76,000 

hospitalizations as the. result qf the use ()fNon·SteroidalAntiflamatiory medications (NSAlDS). 

We all know of reported rmjs' e of Opiod medications and the fact thiltmany medicines of this 

type are sold on the street· er than used by the patients. 

Physician malpractice and legal e»posure has caused inpart the need to look agairi at 

compo'mding medications as safe and effilctive alternative to cure. or relieve their patient's 

21 symptoms. As a result many· hysicians are now using cQmpowid medications. They are 

22 

23 

24 

25 

26 

i7 

28 

particularly useful because th re is little systemic exposure to .side effilcts and the medications 

have no "street value." I . . . 

ANALYSISOt THE "COMMONOUESTION" REOUIREMENT 

Th. e Court's N .. o. ti.ce 0tJlritent seems to. be limited t.o "Co. mpound Pharmacy Liens" however 

compo'mds are formulated at the express order of the physician. Some are ofthe opinion that 

pharIll\lcies make the compo ds in large vats or pots and mass produce this medication. This 

...... ·t"-·:--·--~' 



assumption is false. It is rare that a pharmacy is disciplined for manufacturing vs. compounding. 

2 . Pharmacy compounds vary' ingredients and amollI)ls. EaCh physician has his or her. preferences 

3 and the patient's needs are p ount. Each patient has a need for varying aniotmtsand 

4 differences in medication. P annacy practice does not allow itself to be SUitable to the "mass 

5 production" claims ofinsur and payers. The.FDA has long recognized the practice of 

6 

7 

8 

9 

10 

11 

12 

pha..rmacy compou,,'1ding,and rve deferred to the State Boards ofPhamiacy for ~orcemeD.t. 

Because of the unique nature pf compounded medications and the requirement that eaCh be 

individually prescribed based on the particular needs of each patient, there would not be common 

questions offlict, wliich coul be subject to consolidation. 

Moreover to try the ' edical necessity issue" of compounded medicines would be in direct 

contradiction to the CaJifomi Supreme Court's holding in State Compensation Insurance Fund v. 

W.CA.B. (Sandhagen), whie requires insurers to obtain timely utilization review to allow the 

13 introduction· of any medical orts to dispute the medical reasoning of the prescriber. 44 Cal. 4th 

14 

15 

16 

17 

18 

19 

20 

22 

23 

25 

230 l86P3d 535 79 Cal. R tr.3d 171 73 . Com . Cases 981. The utilization reports of the 

~enying physicians would 00+ to be each iudividuallyJitigated making consolidation on this issue 

nnproper. 1 
. I 

With respect to the prifing of compounds, consolidation is even lllore difficult. With each 
I 

compound apprising ofa unile combination of medications the pricing element cannot be . 

reasonably managed in atrial. Of course those compounds that can be priced in accordance with 

CCR §9789.40 on the DWC armaceutical Website Calculator would and should be left out of 

any pricing trial because the Jimbursement is already .established. 

RXF8files each lien oh behalf of Costa Mesa cOmpoundingPhanrutcyin accordance with 

the WCAB'S requirements. Jith each lien RXFS includes a 10601 demand for documents to the 

insurance carrier and defense ~unsel for medical reports; settlement documents and any . 

additioualdocumentation that~s related to the denial of payment of our lien. Before a lien is filed 

26 RXF ... s. a. ttem ..• pts to collect fr~. the claims adjuster. and/or tho eir defense. counsel however they 

27 usually require that our req for information and/or documents related to the case in chiefbe 

28 accompanied with a copy of 0 lien. The majority of these claims have been accepted by the 

. ,_.1. __ ......... ,,-,",, __ 
1 -3- . 



insurance carrier however we are still required to file a lien before the. clainis adjuster or defense 

2 counsel is willing to. speak wi us regarding the case. 

3 It is important to note at once a lien is filed and our office receives the requested 

4 information regarding the cas in chief, settlement is usually made on the lien by our appeals 

Sand/or collection department. Our office only litigates approximately 2 % of aU liens filed with 

:. :leli:~:~::::::l::::::::::::::'~:~:::::O:::~:~:~~:: 
lien, this would reduce the Jount ofliens flied by RXFS and likely other lien claimants as well. 8 

9 

10 

11 

12 

13 

14 

15 

Furthermore, if conso~idatiOn is allowed, insurance carriers and theirdefeilSe attorneys 

would use itas another. excuse not to pay on our valid liens. Since the Notice of Intent to 

Consolidate Pharmacy Liens ras first made public RXFShas seen an.increase in verbal and 

written coinmunication from rsurance companies and their defense firms' stating that they will 

not be resolving or paying ~ compound liens until the consolidation is finalized. We have 

made it clear that there'has bJen no consolidation and no final decision has been made however 
I 

insurance companies and theilr defense counsel still refuse to settle our valid liens even when the 

16 'case iIi. chief has been resolvJd and there are no valid defens~ to payment leaving us with no 

17 . choice .but to file a DeClarati+ of Readiness to Proceed causing the WCAB. fUrth.· er gridlock. 

18 Since the Notice to clnsolidate was introduced, many of our liens that have been 

19 'SCheduledfOrliencOnferenC~s or trials have been bifurcated pending a final decision on the 

20 COnSOlidation.. issue. Again, t1fs causes furth. er delay in the settlernen. tofour valid liens when they 

21 could have been settled at th~ lien conference without further need.to return to court .. Some 

22 

23' 

24 

25 

26 

27 

28 

defense firms.~ also advisu)g their clients not to pay on compound liens.'fhis blanket denial 

also further delays payment k.d/or resolution of our valid liens. . . . . I 
. 1 CONCLUSION 

""'" 00 '" ""_ L ,..." ""''', RXFS _"","y """"" .... '" WCAB 
withdraw its Notice ofIntenjand Petition to Consolidate. RXPS further suggests that the Court 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

. 19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I 

i 

encoumge and arrange for a sbes of Settlement Conferences to help reduce the volume of liens 

for compounded medicationsj 

Dated: f'JtJ V, I I , 201~ 

I 
RespeCtfully submitted, 

Rx Funding Solutions for cOsta Mesa 
Compounding PhannacY. ~. 

BY:--b~ ~~ 
Norma. R. ~t--::i:J 

Statement Of1osition in Opposition to Consolidation of Compound Pharmacy Lien. 
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1 James K. Lowery, Esq. State Bar No: 188967 
FLOYD, SKEREN & KELLY, LLP 

2 UAN: FLOYD SKEREN THOUSAND OAKS 
ERN: 5114711 

3 101 Moody Court; Suite 200 
Thousand Oaks, CA 91360 

4 (818) 715-0018 

5 

6 

7 

8 

9 

10 

11 

12 

Attorneys for Defendant 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

DEBRA HINTON, 

Applicant, 

vs. 

SPRING INDUSTRIES; CALIFORNIA 

ADJ NO.: ADJ4080984 

PETITION FOR CONSOLIDATION 
[TITLE 8 C.C.R. §10589] 

13 INSURANCE GUARANTEE ASSOCIATION 
(CIGA) and its servicing facility, PRIVATE 

14 ADJUSTING CLAIMS SERVICES FOR THE 
HOME INSURANCE COMPANY, in liquidation, 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

COMES NOW, Defendants, California Insurance Guarantee Association (CIGA) and 

its third party administrators ("Defendants") by and through their attorneys of record, Floyd, Skeren 

& Kelly, LLP, who Petition the Workers' Compensation Appeals Board for consolidation of all cases 

pending before the Workers' Compensation Appeals Board inclusive of all District locations 

throughout the state of California in which any of the below listed pharmacies, facilities or medical 

professionals have filed liens in cases for which Defendants have or may become liable for 

reimbursement to the lien claimant, its representative, or assignee. Defendants seek an Order of 

Consolidation and Order Staying all proceedings before the Workers' Compensation Appeals Board 

between CIGA and any of the named lien claimants, representatives or assignees who have filed liens 

for services rendered during the period January 1, 2000 through November 4, 2010 seeking 

reimbursement for compound drugs in the form of topical creams containing Cyclobenzaprine, 

Capsaicin, Diclofenac, Gabapentin, Transdermal Compound, Flurbiprofen, Dendracin, Orphenadrine, 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Sertraline, Cicloprofen, GKL Transdermal, Lidoderm, Lidocaine, Amitriptyline, Ketoprofen, or 

Dextromethorphan. 

The lien claimants, pharmacies, facilities and/or medical professionals that prescribed 

the named compound topical creams include: 

Cal Phannacy 

United Services PluslRONCO 

Landmark Medical Management 

The Prescription Center 

DNM Phannacy 

Physician Funding 

RX Funding 

BCP Collections 

Phymed 

Daniel Capen, M.D. 

Encino Care Pharmacy 

Li ving Well Pharmacy 

NCL Phannacy 

See attached Addendum "A" list of cases incorporated herein by reference 

representing cases in which California Insurance Guarantee Association (CIGA) or its administrating 

service facility, is or may become liable for reimbursing one or more of the aforementioned lien 

claimants, pharmacies, or facilities. This list is subject to change as additional cases are identified. 

THE PRESIDING JUDGE IS EMPOWERED TO CONSOLIDATE 
CASES INVOLVING MULTIPLE INJURIES, PARTIES AND LIEN 
CLAIMANTS. 

2 5 Workers' Compensation Appeals Board Rules of Practice and Procedure § 10589 

26 provides that consolidation of cases may be ordered if two or more cases are related, taking into 

27 consideration the complexity of the issues involved and the potential prejudice of any party. In 

28 determining whether to consolidate cases, the Presiding Judge must also consider factors such as 

judicial economy, expediency and issues of common law and fact. 



1 

2 COMMON ISSUES 

3 Prior to implementation of the Pharmacy Fee Schedule on January 1, 2004 pursuant to 

4 Labor Code §5307.1, the parties and lien claimants generally relied upon the Red Book for guidance 

5 in determining the reasonable amount to reimburse medical providers for prescription drugs, 

6 including compound drugs. In the event that the medication in question did not have an identifiable 

7 NDC Code Number listed in the Red Book, disputes frequently arose over the reasonable value for 

8 reimbursement. Lien claimant providers would frequently charge their "usual and customary" price 

9 for services rendered. With respect to compound drugs, little has changed since the days that the Red 

10 Book was used in pricing prescriptive medications. Even though a Pharmacy Fee Schedule was put in 

11 place effective January 1, 2004, more often than not, the NDC Code Number listed by the pharmacy 

12 for compound drugs is not contained in the master list found in the Pharmacy Fee Schedule. The 

13 parties, including lien claimants, are left to the settlement process to resolve the dispute, and if 

14 incapable of doing so, the dispute must be litigated on a case-by-case basis utilizing the resources of 

15 the Workers' Compensation Appeals Board. 

16 Assuming there is no dispute over industrial causation and injury, the primary 

1 7 common issue in each dispute involving lien claimants dispensing compound drugs involves how 

18 much to reimburse the provider for services and products, proper licensing of facilities, professionals 

19 and pharmacies dispensing compound medications is always a question in these disputes, as well as 

20 statutorily mandated procedures for preserving, rotating, and dispensing compounded medications. 

21 With regard to litigation between Defendants and each of the named lien claimants, 

22 the common issues of fact involve how much each of these facilities should be entitled to recovery as 

23 the reasonable cost for reimbursement for compound topical creams and ointments prepared from the 

24 aforementioned listed prescriptive medications. 

25 II 

26 II 

27 

28 



1 With respect to common issues of law, the issue whether the provider is entitled to 

2 reimbursement at all, depending on whether the provider satisfied the licensing, and other statutory, 

3 requirements to dispense such medications. 

4 JUDICIAL ECONOMY AND EXPEDIENCY 

5 If all cases between CIGA or its administering third party and the listed pharmacies, 

6 facilities and medical professionals were not consolidated, each case would have to be separately 

7 litigated on its own merits. This would necessarily entail tying up judicial resources at Workers' 

8 Compensation Appeals Boards throughout the state of California over an extended period of time. It 

9 would result in duplicative efforts over and over again in spite of the fact that only 15 different 

10 medications are being used in combination. 

11 For purposes of judicial economy and expediency, it would make much more sense 

12 and save an enormous amount of time for both the Workers' Compensation Appeals Board, as well as 

13 the parties, if these matters were consolidated for purposes of Trial or settlement. If settlement is not 

14 possible, then the litigation process would become much more efficient through consolidation. 

15 COMPLEXITY OF ISSUES 

16 In weighing whether to consolidate these cases, the Presiding Judge must consider the 

1 7 difficulty and complexity of issues, especially in light of duplicity which may occur should the cases 

18 not be consolidated. The complexity of issues includes the need to present expert testimony on both 

19 sides as to reasonable value of reimbursement for services rendered. In order to develop evidence and 

20 support, both the lien claimants and Defendants would be forced to expend vast resources not onl y in 

21 the form of witness fees, but also research and compilation of data each and every time Trial is held. 

22 Depositions would have to be taken and discovery performed to obtain production of documents, 

23 ascertain whether or not the dispensing facility was properly licensed to do so. 

24 POTENTIAL PREJUDICE 

25 Failure to consolidate cases involving Defendants and the aforementioned named 

2 6 pharmacies, facilities and medical professionals would result in undue harm and prejudice to both 

27 sides. Whereas consolidation would result in swift determination as to the appropriate amount of 

28 reimbursement for services provided, failure to consolidate would result in lengthy delays and 



1 needless exorbitant expense on the patt of defendants and lien claimants. Failure to consolidate these 

2 cases involving common issues of fact and law would result in separate trials and judicial 

3 determinations with non-uniform opinions and awards. Indefinite delay in reimbursement to lien 

4 claimants is costly and damaging to the business interest of the providers. Costs of depositions, 

5 subpoenaing records, conducting discovery and presenting witnesses at Trial is expense to both sides, 

6 especially when such procedures must be repeated over and over again each time a separate lien is 

7 litigated. 

8 CONCLUSION 

9 Defendants respectfully request that all cases involving these Defendants pending 

10 before the Workers' Compensation Appeals Board, inclusive of all District locations throughout the 

11 state of California, in which any of the aforementioned listed pharmacies, facilities or medical 

12 professionals have filed liens for which these Defendants may have liability, be consolidated for 

13 settlement and/or Trial purposes, and that an Order Staying all proceedings before the Workers' 

14 Compensation Appeals Board be issued. The Order of Consolidation/Stay Order would apply only to 

15 compound topical creams and ointments dispensed after January 1, 2000 where the NDC Code 

16 Number is not reflected in the Red Book, or Pharmacy Fee Schedule that went into effect on January 

17 1,2004. 

18 Respectfully submitted, 

19 FLOYD, SKEREN & KELLY, LLP 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: November 2,2010 
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Debra Hinton v. 
Spring Industries 

Connie Montes v. 
McDonalds 
Levell Gentry v. 
Pendragon Staffing, Inc. 
Julia Quevedo-Diaz v. 
J & M Products 
Graciela Santa Rosa v. 

12 The Venturan Convalescent 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Center 
Mary Sanchez v. 
Ventura County Obstetric & 
Gynecologic Medical Group 
Johanna Hernandez v. 
Triad Systems 
Maria Del Valle v. 
Select Personnel Services 
Arturo Rodriguez v. 
Valley Fruit Produce 

ADDENDUM "A" 

ADJ4080984 Cal Pharmacy 
Long Beach Prescription Pharmacy 
Living Well Pharmacy 

ADJ2349648;ADJ1291026 Landmark Medical Mgmt 
RX Funding 

ADJ3903565 Prescription Center 

ADJ2612653 Phymed 

ADJ1272469; ADJ2472814 Cal Pharmacy 

ADJ206963 Cal Pharmacy 
Daniel Capen 

ADJ3655474;ADJ4584653; Daniel Capen 
ADJ3547849 
ADJ2762713 NCL Pharmacy 

ADJ654831;ADJ1186764; NCL Pharmacy 
ADJ578485 



1 McNA~ & DRASS, LLP 
1055 W. 7t Street, Suite 3000 

2 Los Angeles, CA 90017 
(21~ 225-2900. 

3 

4 

5 

6 

(213 225-2910 FAX 
AT ORNEYS FOR DEFENDANT 

V/ORKERS COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

711rvliNERVAGONZALEZ 
8 

\ V/CAB No.: ADJ3305723 

9 

10 

11 

12 

13 

14 

15 

16 II 
17 

18 

19 

20 i 

21 

22 

'11 I -'--1 

24 

25 

26 

27 

28 

Applicant, 
vs. 

EL CLASIFICADO INC.; 

PETITION FOR CONSOLIDATION AND 
STAY OF INDIVIDUAL LIEN 
PROCEEDINGS RELATING TO ACE 
AMERICAN INSURANCE CO. c/o ESIS; 
PETITION FOR JOINDER IN PENDING 
CONSOLIDATION 

l'>-CE i",.lviERIC/I.>-N INSURp.>-NCE CO, 

c/o ESIS, Defendani, 1 
(See Exhibit A For List of Proposed 
Consolidated Cases) 

Defendant Ace American Insurance Co., c/o ESIS, hereinafter "ESIS" seeks: 

A. An Order Consolidating pending cases (As Identified in the list attached as 

Exhibit A and subject to amendment as additional cases and providers are 

identified) in which bills and WCAB Lien requests are pending relating to Lien 

Claimants and Real Parties in Interest, Rx Funding, Physicians Funding, 

Phymed, and others to be identified, hereinafter collectively referred to as 

"Compound Providers". 

B. An Order staying all proceedings in the individual cases (Identified in Exhibit 

A) by or on behalf of Compound Providers against ESIS. 

C. An Order joining the ESIS Consolidation with any related and similar 

consolidations relating to the same lien claimants and same factual and legal 

Issues. 

1 
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8 
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10 

11 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

'j~ II 
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24 

25 

26 

27 

28 

For the reasons more fully articulated in the petitions and other pleadings 

concurrently filed in the Compound Medication Consolidation, a consolidation 

and stay of bills and lien claims filed by Compound Providers against ESIS is 

appropriate for adjudication of common issues of fact and law relating to alleged 

unfair business practices by Compound Providers and remedies relating thereto 

including disaliowance of liens and restitution of previous payments. In support 

thereof, ESIS alleges as follows: 

1. The WCAB has authority to consolidate cases with common issues of law and I 
fact as set forth in Title, 8, Cal. Code Regs. § 1 0260. The WCAB has the I 

authority to consolidate liens issues while allowing the remaining issues to 

proceed through the normal adjudication process. In Argent lvfedical 

Laboratory, Inc., et al. v. WCAB (Barrera)(1994) 60 CCC 28 (writ denied), the 

WCAB found that the Board had the power to consolidate liens issues citing 

considerations of "judicial economy and the power of every court to do those 

t-,' • rI' h' .c"" tHingS reqUlreu in t ie interest oJ. jUstice. 

2. ESIS is a third party administrator handling workers' compensation claims in 

litigated cases before different district offices of the Workers' Compensation 

Appeals Board in which bills and liens have been presented to ESIS on or on 

behalf of lien claimants and Compound Providers Rx Funding, Physicians 

Funding, and Phymed. Attached hereto and marked as Exhibit "A" is a list of 

those cases. 

3. The Compound Providers on these cases have provider unnecessary topical 

medications without regard for the patient's needs, 

4. The Compound Providers on these cases have charged fees in excess of the 

sums allowed pursuant the Medi-Cal payment system as outlined in Title 8, 

Cal. Code Regs. 9789.40. 

2 
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2 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

'" n. LV 

21 

22 

II 

, 
I 

5. The Compound Providers have in some cases altered or modified the NDC 

(National Drug Code) numbers on their billing from previous billing 

statements for the same charges thereby increasing the apparent appropriate 

level of reimbursement. 

6. The Compound Providers have employed NDC numbers for medications not in 

the Medi-Cal Database without providing the underlying NDC numbers 

necessary to determine the drug cost portion pursuant to Tide 8, CaL Code 

Regs. 9789.4(b)(l). 

7. The Compound providers have billed for medications whose NDC code does 

not fit the Medi-Cal Data base, or section 14105.45 of the Welfare and 

Institutions Code in excess of the 83% average wholesale price of the lowest 

priced therapeutically equivalent drug, contrary to Title 8, Cal. Code 9789.40 

8. Scientific literature incorporated in Title 8, Cal. Code Regs. 9792.24.2, 

Appendix D shows that many of the medicines used in compound medications 

are not indicated on a medical basis or efficacious in the treatment of chronic 

lTIjunes. 

9. Since the consolidation now sought by ESIS relates to the same Compound 

Providers which are the subject matter of other pending Consolidations it 

would be appropriate for the ESIS Consolidation to be joined into the master 

file. 

23 WHEREFORE, defendants pray that the cases identified on Exhibit A be 

24 I consolidated and joined to any main case designated by the WCAB on the issue of 

25 

26 

27 

28 

consolidation of compound pharmaceuticals providers' liens. Defendant requests that an 

Order staying proceedings with respect to the liens ofRx Funding, Physicians Funding, 

and Phymed issue on the cases identified on Exhibit A. Defendants request that the 

WCAB allow the amendment of Exhibit A and the addition of other Compound Providers 

3 



1 to be included in any Order of Consolidation and Staying Proceedings, along with any 

2 other relief the WCAB deems appropriate. 

3 

4 DATED: 1110112010 
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s 
Attorneys for ESIS 
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PROOF OF SERVICE BY MAIL (1013a, 2015.5 C.C.P.) 
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

I am a resident of the county aforesaid; I am over the age of eighteen years and not a party to 
the within entitled action; my business address is 1055 W. 7th Street, Ste. 3000 
Los Angeles, CA 90017 

On the date noted below, I served the within: 

Document Name Here?? I?? I???? 
(ANDY VIELT'vlAN vs. The Services Group) 
, VNO 0554949/ADJ2400062 -, 

(Master Claim Number: C494C0256223) 

on the interested parties in said action. I caused such envelope to be deposited in the mail by 
placing a true copy with postage thereon fully prepaid in the United States mail at Los 
Angeles, California addressed as follows: 

(Original Proof of Service and Report(s) for WCAB Held in File Pending Hearing) 

I am "readily familiar" with the firm's practice of collection and processing correspondence 
for mailing. It is deposited with the U. S. Postal Service on that same day in the ordinary 
course of business. I am aware that on motion of party served, service is presumed invalid if 
postal cancellation date of postage meter date is more than 1 day after date of deposit for 
mailing an affidavit. I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Executed on October 22, 2010 at Los Angeles, California 

Ronald Lawrence Snider 

5 



ESIS Compound Pharmecutical Cas.es: 
Applicant 
PEDRO GONZALEZ 
MINERVA GONZALEZ 
ANA BATRES 
KEVIN NGUYEN 
MARIO TOSCANO 
CRISTOBAL HERRERA 
JOSEPH REID 
RUBEN ROSALES 

VS. 

VS. 

VS. 

VS. 

VS. 

VS. 

VS. 
-

VS. 

Employer 
Pete's Road Service 
EL CLASIFIC JADO INC. 
Los Angele~ Times Fedral Credit 
Time Warne r 
Time Warne r 

iner Corp. Inland Conta 
Time Warne 
Time Warne 

r 
r 

.. 

ADJ Number: 

--- -
ADJ441 073 AD,114269870 ADJ4528760 ---
ADJ3305723 -
ADJ4665394 
ADJ2221581 

· -
ADJ6638796 
ADJ 923460 

· -
ADJ698717 
ADJ1877868 ADJ1633522 

· 
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PROOF OF SERVICE BY MAIL (lOI3a, 2015.5 C.C.P.) 
STATE OF CALIFORNIA, COUNty OF LOS ANGELES 

I am a resident of the county aforesaid; I am over the age of eight~en years and not a part 
to the within entitled action; my business address is: 1055 West 7t Street, Suite 3000, Lo 
Angeles, California 90017 

On /;D-/I0 I served the within: 

PETITION FOR CONSOLIDATION 
7 RE: Minerva Gonzalez vs. EI Clasificado Inc. 

II WCAB Case No.: ADJ3305723/POM 0300009, I 
8 i i lVIaster Ciaim No.: 494C0253836 I 

9 on the interested parties in said action. I caused such envelope to be deposited in the mail bJ 
placing a true copy with postage thereon fully prepaid, in the United States mail at Lo'~ 

10 II Angeles, CalifornIa addressed as follows: 

11 CHIEF JUDGE MARK KAHN 
(Sent electronically on 1111110 to Mkahn@dir.ca.qov) 

12 
PRESIDING JUDGE JORGA FRANK 

13 (Sent electronically on 1111110 to JFrank@dir.ca.gov) 

14 MR. DAMIEN J. MIRANDA 
3333 E. Concours, Suite 4200 

15 Ontario, CA 91764 
(Re: Minerva Gonzalez vs. El Clasificado Inc.) 

16 

II 
HINDEN & BRESLA VSKY 

17 I Mr. Greg Kanter 

1

14661 West Pico Boulevard 
18 Los An eles, CA 90019 

I
' (Re: Pe~ro Gonzalez vs. Pete's Road Service) 

19 

I 
LAW OFFICES OF LESSING C. SOLOV, APC 

20 Mr. Jamey A. Teitell 
111625 W. Oiympic Bivd., Suite 802 

21 I Los Angeles, CA 90015 
(Re: Ana Batres vs. Los Angeles Times Federal Credit) 

22 

23 

24 

25 

KA TNIK & KA TNIK 
Mr. Norman P. Katnik 
1501 N. Broadway 
Santa Ana, CA 92706 
(Re: Kevin Nguyen vs. Time Warner, Inc.) 

GRAIWER & KAPLAN, LLP 
26 Mr. Manuel Graiwer 

3600 Wilshire Blvd., Suite 2100 
27 Los Angeles, CA 90010 

(Re: Mario Toscano vs. Time Warner Cable, Inc.) 
28 



1 LA W OFFICES OF ELLIOTT J. WACHTEL 
Mr. Elliott J. Wachtel 

2 6464 Sunset Boulevard, #900 
Hollywood, CA 90028-8011 

3 (Re: Cristobal Herrera vs. Inland Container Corp. 

4 LA W OFFICES OF RONALD J. NOLAN 
Mr. Ronald J. Nolan 

5 P.O. Box 55398 
Valencia, CA 9l385-0398 

6 (Re: Joseph Reid vs. Time Warner Cable) 

7 !ILEYVA&NIGHT,APC 
M M· hiT T I r. IC ael L. Leyva 

8 2632 West Beverly Boulevard 
Montebello, CA 90640 

9 (Re: Ruben Rosales vs. Time Warner) 

10 II RX FUNDING SOLUTIONS, LLC 
7375 Day Creek Blvd. Suite 103-120 

11 I Rancho Cucamonga, CA 91739 
II 

12 PHYMED, INC. 
28720 Roadside Dr., Suite 356 

l3 Agoura Hills, CA 91301 

14 'I PHYSICIANS FUNDING 
7375 Day Creek Blvd. Suite 103-120 

15 Rancho Cucamonga, CA 91739 

16 ESIS WOODLAND HILLS-WC 
P.O. Box 31051 

17 Tampa, FL 33631-3051 

18 
I I am "readily familiar" with firm's practice of collection and processing correspondence fo 

19 mailing. It is deposited with the U. S. Postal Service on that same day in the ordinary cours 
of busmess. I am aware that on motion of party served, service is presumed invalid if posta 

20 cancellation date of postage meter date is more than 1 day after date of deposit for mailin 
an affidavit. I deciare, under penalty of perjury under the laws of the State of Caiifornia tha 

21 the foregoing is true and correct. 

22 

23 

24 

25 

26 

27 

28 

Executed on -H~~~'-------- at Los Angeles, California. 



RENZI & ACKERT 
Diane ;,,1. Ackert. Esq. (SBN: 223129) 

2 3111 North Tustin Ave .. Suite 290 
Orange. CA 92865 

3 (7 14) 279-2700 
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IlErORE THE WOIIKERS' COMPENSATION A PPEALS IlOARI) 

or THE STATE or CALIFORNIA 

MULTIPLE DEFENDANTS ) CASE NO: ADJ 
) 
) 

v. ) DEFENDANT'S 
) COM I'OUNDED I'H ARMACY 

COM POUNDED MEDICATION 
PROVIDERS/COLLECTORS 

) LIEN I'OSITION STATEMENT 
) 
) 
) 
) 
) 

Comes now DEFENDANTS. o n behalf of multi ple perm issibly self- insured and insured 

Employe rs and carriers and administrators. thro ugh its attorney of record. Ren zi & Ac kert. to fi le it s 

Positio n statement rc Compounded Pharmacy Lien Claimants and collectors. 

FACTS 

iVlultiplc applicants. where cases arc admi tted wilh MPNs in place or dcni~d cases. there arc 

being fil ed by doctors and lien co llecto rs. liens for compounded medications which are not FDA 

approved. The practice has becomc very commonplace on ly ove r the last few yea rs. 

Now at isslie arc the rcasOlmblcncss o f these liens fo r compounded mcdication prescribed by 

many doctors and medical groups through vo rious pharmacies . 

De fendants herei n believe [hal Ihese med ications whic h arc not FDA approved arc in 

violation ofmuh iple code sec tions and arc also add ressed in the chronic pai n management guidelines 



adopted by the DWe and outl ined in deta il at : 

2 http://www.dir.ca .gov/d wel D we PropRegslMT U S _ Regulations/MTUS _Chronic PainM ed ica IT rc 

3 atmcrllGuidelincs.pdf 

4 Further. Defendants contend that the fo llowing are issues: 

5 

6 CONT ENTIONS 

7 I. HIE VIOLA Tl ON OF BUSINESSAND PROFESSIONS CODE 
§ 41 7 0 II Y VA RIO US I'TI' DO CTO R S AN D 

8 PHAR MACEUTI CA L MANAGEMENT I LI EN COLLECTORS 

9 II. HIE COM I'OUN IJ M EIJICATION PRESCRIIlEIJ TO HIESIC 
APPLI CANT S A RE NOT MEIJI CA LLY REASONABLE Oil 

10 NECESSARY 

II Ill. T UERE GENERALLY ARE NOT PROPER REQUESTS FOR 
AUTIIORIZATI ON PERAIJM INISTRATIVE RICGULATION 

12 § 9792(0) AN D HIE EN BANC IJECISION OF CERVAN TES 

13 I V. ASSUMING T H E MEDI CATlOr\ IS DEEMED M EDI CA LLY 
NECESSARY BY T UE We i, THE CUARGES ARE 

14 UNREASONABLE AN D EXCESSIVE 

15 V. HIESE M EIJICATI ONS AN D T UE USE OF TH EM ARE NOW 
ADDRESSED IN TU E CHRONIC PAIN MANAGEMENT 

16 GUIDELINES WI'IICH REFER TO EACH MEIJICATION AND 

17 

18 

19 

20 

21 
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26 

27 
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I. 

WU ET UER IT IS A I'PROVED AN D FOR W HAT PURPOSE 

ARGUMENT 

TU E YIOLA Tl ON OF BUSINESS AN D PROFESSIONS CODE 
§4 17 1l B Y YA RIO US 1' 1'1' DO CTO R S AN D 
PI·IARMACEUTICAL MANAGEMENT I LI EN COLLECTORS 

Labor Code § 5705 prov ides that the burden of proof rests upon the party or lien claimant 

holding the affimlati vc of the issue. California Business and Professions Code § 4170 (auached) 

prov ides. in part. as follO\vs: 

(a) No prescriber shall di spense dru gs or dangerous devices to pati ents in hi s or her 

oOlce or place of practi ce unless all of the fo llowing condit ions are met: 

(7) The prescribe r prov ides the patient with wriucn disclosure that the patient has a 

2 



choice between obtaining the prescription from the d ispensing prescriber or obtaining 

2 Ihe prescription at a pharmacy of Ih!.! patient's choice. 

3 In almost all o f these cases. the Pharmacy or physician who provides the billing for the 

4 doctor that presc ribed thi s medication, has a duty to determine whether the doctor has complied with 

5 Business and Professions Code sec tions before asse rting its li en for payment on any of the drugs 

6 prescribed and given to these applicants. 

7 To date. most of the li en cli:limams ha ve no t offered written di sc losures or proof of any kind 

8 that the physic ian prescribing these drugs complied with Business and ProFessions Code § 4170. 

9 Since the lien c laimant has not offered any ev idence to show compliance with Business and 

10 Professions Code § 4170, Ihe burden of proof as required by the Labor Code and case law has not 

II been mel. 

12 II. 

13 

THE COM POUND MED ICATION 
APPLI CANT IS NOT M E DI CA LLY 
NECESSA RY 

PRESCR lll En 
REASONAIlLE 

TO 
OR 

14 Labor Code § 4600 provides that treatment that is reasonably required to cure or reli eve from 

15 the effects oFthe injury shall be provided by the employer. Treatment must be in accordance with 

16 guidelines adopted by the Administrative Director or. prior to the adoption of those guidelines. the 

17 updated version of American College of Occupational and Env ironmental Medicine. These 

18 
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21 
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guidelines generally reflect practices as generall y acce pted by the health care community and apply 

the current standards of care. For injuries not covered by guidelines, treatment shall be in accorda nce 

with other evidence based tll edicaltreatment guidel ines generally recognized y the nationa l general 

community that are scientifica ll y based. 

In 111 0st o f these cases. the PTP who presc ribed compounded medications. includ ing 

Ketorub, Wasabi Rub, Gabarub. Lopapodone.I-lydrodoc and Magrub. and many others between the 

period of 2007through 2010. In 2009, the C hronic r:lill Medical Tr-c:ltment G uidelincs wcr-c 

amended to include a statcmen t tlt :1l eompoundcd medication is not II recommcndcd form of 

treatmcnt. In 2006. The Food and Drug Administration (FDA) issued a news re lease which 

contained a warning aboUl serioll s health ri sks assoc iated with compounded topical creams which 

can cause grave reactions, incl udi ng se izures and irregular hearlbeats. The director orthe FDA was 

3 



qLloted in the news re lease as saying. "Compounded topical anestheti c creams. like all compounded 

2 drugs. arc not rev iewed by the FDA for safety and effect iveness. and are not FDA-approved. Thesc 

3 high-potency drugs may expose patients to unnecessary ri sks. espec ially when they arc used without 

-l proper medical supervision." There arc FDA-approved drugs that are commercially availab le. 

5 properly labe led and regularly used in healt hcare settings. These should lirst be considered before 

6 a doctor presc ri bes compounded mcdication. 

7 In the an art icle tit led. "Unknown Risks of Pharmacy-Compounded Drugs:' which was 

8 published in Thc Journal of the American Osteopat hic Assoc iation in February of 2008, the author 

9 said because o f the risks invo lved with compounded medicat ion. it should only bc considered as an 

10 altemati\'c to FDA approved medication in rare circumstances when a therapeutic option is not 

II available. Under those circulll stances. the phys ician and patient should be provided with re liable-

12 qual ity control testing daw to con!irm the safi.: ty nnd crfectiveness of the compounded medicine. 

13 Hcre. most of thc PTPs presc ribing these medications did nothing more than plrace pre-

14 printed sti ckers on PR-2s indicati ng that they were prescribi ng vari ous compounded medications 

15 each month. The doctors fnil cd to di scuss in uny of there reports why traditional. FDA approvcd 

16 medication was nOI an option. The doctors f~liled to di scuss in their reports whm trad itional. FDA 

17 approved medications were tried befo re prescribing compounded mcdiation and why they were nOI 

18 acceplab le. The doctors fililed 10 di scuss in there reports why they were presc ribing these speci fie 

19 compoundcd medications. which shou ld have bcen speci fi ca ll y created for Applicants to providc 

20 them with a bene fi ts that they were not able to obtain through FDA approved medicat ion. In 1110S1 

2 1 instances the doc tors fai lcd to disc ll ss why an Applicantnceded multi ple creams. rubs and pill s to 

22 bc di spensed simultaneollsly every single month for a period of months or years. The doctors al so 

?' - ,} fa iled to discuss in their repo rts that they reviewed data to confirm Ihe safety and effcc ti vencss of 

24 the compounded medication. In most cascs thc doc tor failcd to discuss in the ir reports whether 

Applicant was even rece iving any beneli ts from thi s compoundcd mcdication. As sllch. these types 

26 o f reports cannot be considered substantial ev idence on the issue o f the reasonableness and nccess ity 

27 of thi s compoundcd medication. 

28 Often thc billing for Illcdicntions in these cases takes the fo rm of thousands of dollars for 

4 



pe pe riods where the doctor s imultaneously prescribed Applicant both FDA approved medication 

2 and non·FDA approved compounded medication. Again, there is o ften abso lutely no d iscuss ion 

3 in the docto r' s reports why the compounded medication is medically reasonable and necessary and 

4 the report s arc a lso sil ent on whether the doc tor even took into consideration whether it wou ld even 

5 be sare ror Appli cant to mix the FDA appro ved medication with thc non-FDA approved 

6 compounded drugs . 

7 Most QME physicialls ~Ind AME physicians havc not found 11 nced fOl' spcci:llized, nOIl-

S FDA approved compounded medication. 
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III. THERE WAS NOT A PROPER REQUEST FOR 
AUTI-IORIZA TION PER ADMINISTRATIVE REGULATION 
§ 9792(0) AND THE EN BANC llECISION OF CER VANTES 

It is wel t es tabli shed law that medica l treatment is subject to Ut ili zation Review. The 

Uti lizat ion Review process is triggered by a proper request fo r treatmen t as outli ned in 

Admini stra tive Regulation § 9792.6(0) . In the En Banc decis io n o f Cavan/e.,· v.E! Agllila Food 

PmdllCls, IIIC., (2009) 74 CCC 1336 (Cervantes), the UR Guidel ines nrc o nly tri gge red by a requcst 

from the primary treating physician that compl ies with AD Rule § 9792.6(0). Wri tten request for 

aut horizati o n must bc on either the Doc tor' s First Report o f Injury, a PR-2 or in narrati ve form. [I' 

in narrati ve fo rm, the top of thc docul1lclll shall clearly be marked thi s is a request for authori zat io n. 

The rul e recognizes that fac t that cla ims adjusters rece ives numerous medical reports eve ryday and 

by requi ring the PTP to clea rl y mark that the report contains a request for treatment allows the 

adj uster to qui ckly and easil y determinc what needs to be sent 10 Util izati on Review. 

In most o f these cases, the li en claimant has fa il ed to prov ide any cvidence to substantiate 

that treatme nt was requested in compliance with AD Rule 9792.6(0). Withou t a proper request fo r 

treatment. there was no du ty on the carri er's part to start the Uti liza ti on Review process fo r thi s 

medication. In facl. it appears that 111 0st of the PTPs prescri bed med ication month a fter month 

witho ut any regard for the insurance carrier' s ri ght to send all treatment req uests through Util izati o n 

Review. 

5 
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IV. ASSUM ING T HE MEDI CATI ON IS DEEME D ME DI CAL LY 
NECESSA RY BY TH E W e i, H IE C HARGES A RE 
UN REASONA BLE AN D EXCESS IVE 

Pursuanl lo the En Bane dec ision of Tapia v. Skill Masler SflIfJil1g (2008) 73 ece 1338. the 

lien claimant has the burden of provi ng it s charges arc reasonab le. A li en clai mant' s bill ing. by 

itsel r. docs not establish that the claimed fcc is "reasonab le", Therefore. in the absence cr rchuna l 

evidence. the li en not be allowed in full i f it is unreasonable on ils 1 ~lcc. 

A ll of the non-FDA approved compounded medicat ions in these cases was dispensed 

between 2007 and 2010. As such. amended AD Rule § 9789.40 (attached). which became effec ti ve 

02/28/2007. app li es 10 ull dates of se rvice. Per Labor Code § 5705 and Tapia. it is up to the lien 

10 claimant \0 cSlrlbli sh reasonab leness of charges. It mllst, therefore. o ffer cv idence proving 

11 reasonableness per AD Rule § 9789.40. This means determining fcc schedule for each ingred ient 

12 in the compound medication. Medi-Cal rates app ly to DC numbers covered by the Medi-Cal 
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payment system. For NOe numbers not in the Medi-Cal payment system. the li en cla imant must 

dClcmlinc whether the NOC for the underlying drug product from the originallabcler appears in the 

Medi-Cal dmab'lsc. If so. then the max imum fee is based upon Med i-Cal rates for the origi nal 

IabcIer' s NDe. If the NDe fo r the drug di sposed is not in the Med i-Cal system and the NDC for the 

original labele r is not the the J\lled i-Cal system then the max imum reimbursement is 83% of the 

average wholesa le price of the lowest therapell tically equivalent drug. Pursuant to the recent panel 

deci sion on the case ofMelldoll=a v. 1. I3l1ckhilldcr IlIdIlS/IY (20 I 0) A DJ3069602 (dec ision attached), 

the judge may also want to take into consideration the di spensing physician's ac tual cost for the 

medication. 

Some of the lien co ll ecto rs purchase the accoun ts rece iva ble from diferent pharmacies or 

en tit ies fo r an unknown amount. 1\lloSI of the li en co llectors rd use to di sclose fu ll detai ls on the 

compounds from the ori ginal compounding pharmacy as they are required to do under A D Rule § 

9789.40. As such. the lien cla imant will not be ab le to meel its burden orproorunder Labo r Code 

§ 5705 and Tapia. 

1111 

1111 
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V. THESE MEDICATIONS AN D T H E USE OFTHEM ARE NOW 

A DI}RESSED IN nlE CHRONIC PAIN MANAGEMENT 

GUII}ELlNES WHI CI·I REFER TO EACH MEDICATION AN D 

WI·IETHER IT IS APPROVE D AN D FOR W HAT PURPOSE 

CH RONIC PAIN MEDICAL T REATMENT GUIDELI NES 
Chronic Pain : ... lcdical TrC:ltmcnt Guidelines S C.c.n.. §§9792.20 - 9792.26 

MT US (Effective July IS. 2009) Page J 12 of 127 

Topical An:lIgcs ics 

Recommended as an opt ion as indicated below. Largely ex perimenta l in lise wilh few randomi zed 

contro lled trial s to dClcnnine effi cacy o r safclY. Primarily recommended fo r neuropa thic pain when 

trial s of ant idepressants and anticonvu lsants have failed. (Namaka. 2004) These agent s a rc appl ied 

loca ll y to painful areas w ith ad valllagcs that include lack of systemic s ide effects. absence o f drug 

interactions. and no need to titrate. (Colombo. 2006) Many agent s are compounded as monolhcrapy 

o r in combination for pain contro l (i ncluding NSA IDs. op io ids. capsaici n. local anes theti cs . 

14 antidepressants, glutama te recepto r antagonists . ~adrenergic receptor agoni st. adenos ine. 

15 cannabinoids. cholinerg ic receptor agon ists . agonists . proSlano i(\ s. brodyki nin. adenosine 
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triphosphale. biogeni c amines. and nerve growth factor). (A rgoff. 2006) There is li n le to no research 

to support the lise of' many of' these agen ts. 

II ny compollluled product/ltal "olllaiIlJ atlellst oll e drug (or dmg cla.n) tll lll is not recommended 

is 1I0t recommended. The usc o f' these compounded agents requires knowledge of the spec ific 

analgesic effect of each agen t and how it wi ll be useful for the specific therapeuti c goal required. 

INote: Topica l analgcs ics wo rk loca lly underneath thc skin where they arc appli ed. These do not 

include transdennal analgesics tha t arc systemic agents cnteri ng the body through a transdemlal 

mcans. See Duragcsic® (fe nlanyl transdennal systern}. l 

NOli-steroidal (1Illinflammatory ageIJ/S (NSII ID!J) : The e fficacy in cli ni cal tria ls for Ihi s 

treatment modality has been inconsistent and most studies are small and of short dunnion. 

Topica l NSA IDs have been shown in meta~analys i s to be superior to placebo during the first 2 

weeks of treatment for osteoarthriti s. but e ither no t a fterward . o r w ith a dimini shing effect over 
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another 2~week period. (Lin. 2004) (BjordaL 2007) (Mason. 2004) When investigated 

specifically for osteoarthriti s of the knee. topical NSA I Ds ha ve been shown to be superior to 

placebo for 4 \0 12 weeks. In this study the e ffect appeared to diminish over time and it was 

stated thai further research was required to determine if results were s imilar for all preparations. 

(BiswaL 2006) These medications may be lI seful for chronic musculoskeletal pain. but there arc 

no long-term studies of the ir effectiveness or safe ty. (Mason, 2004) IIIc/icCl/iolls: Osleoarlilrilis 

and tendinitis, ill particlI/ar, filar oflhe knee lind elbow or ollierjoillfs fhar are amellable ro 

topical {rearmCIII: Recommended fo r short-Ierm li se (4-12 weeks). There is little evidence to 

lItil ize topical NSA IDs for treatment of osteoarthritis of the spine, hip or shou lder. Nellropmhic 

pain: Not recommended as there is no ev idence to support usc. FDA-approved agellfs: 

Jloltaren'R) Gel 1% (dic/ofellac): Indicated for relief of osteoarthri tis pain in joints that lend 

themselves to topical treatment (ankle. c lbow. foo\. hane!. knee. and wrist). It has not been 

evaluated for trcatment of the sp ine, hip or shoulder. Maximum dose should not exceed 32 g per 

day (8 g per joint per day in the upper ex tremit y and 16 g per joint per day in the lower 

extrcmity). The most cOlllmon adve rse reactions were dermati tis and pruritus. (Voharen® 

package insert) For additiona l adverse e ffects: See NSA lDs. Gl symptoms and card iovascular 

risk : & NSA lDs. hypertens ion and renal function. Non FDA-approved agents: Ketoprojel1: This 

agent is not current ly FDA approved for a topical appli cation. 11 has an extremely high incidence 

of photo con tact dermatitis. (Diaz. 2006) (I-lindsen. 2006) Absorpt ion of tile drug depends on the 

basc it is delivered in . (Gural. 1996). Topical trealment can result in blood concen trations and 

systemic effect comparable to those from ora l form s. and cau tio n should be uscd for patients at 

risk. including those with renal fai lure. (Krummel 2000) 

Lidocaine Indicmiol1: Nel/ropathic pain Recommended fo r local ized periphera l pain after there 

has been ev idence or a tri a l or fi rst-l ine therapy (tri -cyclic or SNRl anti-depressants or an AED 
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slich as gabapcnlin or Lyrica). Topica l lidocaine. in the formulation of a derma l patch 

(Lidodcrm®) has been designated for o rphan stnllls by Ihe FDA for neuropathic pain. Lidodcrm is 

also used off-label fo r di abetic neuropathy. No other commercia lly approved top ical 

formu lations of I iclocai nc (whether creams. 10l ions or ge ls) arc ind icated for neuropathic pain. 

NOll-dermal patch formulat ions arc generally indicated as local anesthetics and anti-pruritics. 

Further research is needed \0 recommend Ihi s treatment for chronic neuropathic pain di so rde rs 

olher than post-herpetic neuralgia . rOflllu lalions Ihal do not invo lve a dennal-patch system are 

generally ind icated as local anesthetics and anti-pruritics. In February 2007 the FDA noti fi ed 

consumers and healthcare professiona ls o!"the potential hazards of the use of topicallidoeaine. 

Those at particular risk were individ ual s that applied large amounts o f" this substancc over large 

areas, Icn the products on for long per iods oft imc. or lIsed the agent wi th occlusive dressings. 

System ic exposure was highl y variab le among patien ts. Only FDA~approvcd products are 

currentl y recommended. (Argo!"f, 2006) (Dworkin, 2007) (Khaliq·Cochral/e, 2007) (Knotkova, 

2007) (Le.\i~Comp. 2008) Non-neuropathic pail1: Not recolllmended. There is on ly one trial that 

tested 4% lidocai ne for trealment o f chronic muscle pa in. The results showed there was no 

superio rity over placebo. (Scudds, 1995) 

Capsaicill: Recommended only as an op tion in patie nts who have not responded or are into lerant 

to 01 her treatmen ts. Forml/lations: Capsa icin is genera ll y ava ilab lc as a 0.025% formulation (as 

a treatment for osteoarthritis) and a 0.075% formulation (primaril y studied for post-herpetic 

neuralgia. diabet ic ne uro pat hy and post-mastectomy pain). There have been no studies of a 

0.03 75% formu lati on of capsaic in and there is no current indication that thi s increase over a 

0.025% fo mlll lation would provide any further efficacy. Indic(IIiolls: There are posi tive 

randomized studies with capsaicin eream in pat ients with osteoarth rit is. fi bromya lgia , and 

chron ic non-specific back pa in . but it should be considered experi menta l in very high doses. 
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Although topical capsai cin has moderate \0 poor efficacy, it may be particular ly use rul (a lone or 

in conjunction with o ther modalities) in patien ts whose pain has 110 \ been c011lro ll cd sliccessfu ll y 

with conventional therapy . The number needed \0 treal in muscul oske leta l conditions was 8. 1. 

The number needed to treat f'or neuropathic conditions was 5.7. (Robbins, 2000) (Keitel. 200 1) 

(Mason·I1MJ, 2004) Sec also Capsaicin. 

Bllc/o/ell: Not recommended. There is currentl y OtiC Phase III study or Baclofcn-Am itriptylinc-

Ketaminc gel in cancer pat ients for treat men! of chemotherapy-i nduced pcriphcralncuropathy. 

There is no peer-rev iewed lit erature \0 suppo rt the use of topical baclofcn. 

Other mll.'lcle relllXtllltS: Th ere i.\· ItO evidence/or fls e 0/ (lilY otlter muse/e relaxant Wi a topical 

product. 

Gflbflp ellfilt: NO! recommended . There is no peer-reviewed literature [ 0 Sllppo rt use. 

Other (lIItiepilep!()1 drugs: Tltere is ItO evidence for use of fi ll)' other (lllfiepilepsy drug as (I 

topical product. 

Ketallline: Under study: Only recom mended for treatment of neuropat hic pain in re fractory cases 

in which all primary and secondary treatment has been exhausted. Topica l ketamine has o nl y 

been stud ied fo r lise in non-controlled stud ies fo r CR PS I and post-herpet ic neura lgia and bo th 

have shown encouraging resu lts. The exact mechani sm of act ion remains undeterm ined. 

(Gammaitoni. 2000) (Lynch. 2005) See also Glucosamine (and C hondro itin 

CONCL USION 

WH ER EFORE. Defendant prays that the WCAB and the local Court rinds that the 

Phannacy Lines must compiy with all o f the abovc in order to be rei mburseab le at all and if they are. 

they are still subj ect to the pharmacy Fee Schedule. 
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RESPECTFULL Y SUBMITTED, 

RENZI & ACKERT 

SHARON M. RENZI, ESQ 

DIANE M. ACKERT. ESQ. 
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. COMES NOW Defendant, Liberty Mutualln'urance COItlJ"IIlY, by an<! throullh im 

19 
attorneys, and m(iVes·this Court for a o,ni>olidation various coses involv~ OJrnpound Lie:tllS. 

20 

21 

The Court may, at its own discretion (under Titl. 8 of the California Code of 

, 
23 Regulations Section 1 (589) order the oonsolidation of ''t'wo or man: ",lated cases". Amongst 

24 the facto.rn 10 b¢ taken into consideration are whether there are "common issues of fact or laW» 1 ' 

2S " "' . ."C. "',' .,: ',' 

and to ensure that there:is an "efficient utilization of judicial resources." CCR §l0589 (1)(5) •. "..' . 
26 
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" 

Request for COD.olidatjmlor C2!!ll'ound :r>rugsPrescribed by MPN P!m!.i""s , 

~ 

3 Defendant requests consolidation of cases, regardless of Cartie(, involving C0'l!po,,*~ , 

4 DnIgs, and prescribed by Ml'N physicians. The consolidation woUld IiiIdress reilnbursemenl 

5 rates foJ; Compound J:JtUgs,. There are common issues of fact and jaw suIrou.udittg COIlljJ<>iind, 
6 

DnIgs )\WlCribed by MP:N I'hysiciilnS; cOllsolidating these cases O1l1lJjS basis W()1l]d be an 
7 

8 efflci<lll utilization of judicial resources. 

9 

10 Opoosition to Con •• lidation nased on Medical N...,..jty 

11 

12 

, 1) , ,:, . 
cases so consolidated, it would have to be shown that the Compound Drug prescription Wal;. ' ' .. 

IS ne¢e~ and reas'?IJ.able-in eacl1 individual case. \\-nether ~ not cmy Individual C()mpo~ . , 
16 lliug was effective in curing or relieving pain would depend on each iJUured worker, and 

o " 

17 would be 1<u'gely dependant on the facts in that indiyidu"j case. Consolidating the cases 011 the 

18 
basis of reimbUISement rates, by apprOpriately chosen pbysicians, would provide the broadest 

gmdanoe for the community. On .. an appropriate level of reimbursement is established, laige 
20 

numbers of these liens would likely rewlve thems.h·.s, resulting in • clearing of the backlog of 
21 

22 ' lien cases. 

23 

24 Consolidating cases involving Compound Drugs proscribed by Non-MPN physicians 

would inve>lve multiple cases that do not share common law or facts. Typioally in such cases . 
2. 

, !:here at. disputes over whethei the treatment outside of the MPN is appropriate, and Whethet 
~. . 

28 the cb.atges for such treatment' sbe>u1d be ollowed at aU. Those, issues need to be litigated on an 

2 

,~, 

' . . 



" 

individual basis, and defendant would 6ppi)~ any consolidation Involving Compound Drugs ' 

4 The Efficient Utilization of Judicia) Rgou!J'g= 

5 

6 
The Court. on its own motion.. set a Jan:~e uumber of C8$es for hearing on 10--06--10. The 

7 II 

" 
I hearing was set to address il,. voluminous amounts of liens being filed by purveyors of 

91 Compound lJr;'g,. As discussed at the J 0 06 ! D Cor.!erenee Regarding Consolidation, the 

10 ! ~istrict Office~ dQ not have the resoutces to efficiently manage the lUcd:J.callien problem as it 
11 ~.. • 

cummt.lv eXists. I 
,., u j 
1{ i fhe cu:rtent ilScat' enVloor.unent ana tHnng Ue0(,:c 111 pJace al the ~CAB IS creatmg au 1 

ever increasing backlog of lien claixns. The sheer vol\l1lle of liens is preventing the timely and 
" 
15 effici,;mt disposition of qilSeS. Tho total impact that this situation has on overall we costs-is", 

16 difficult to m_ure. It is clear, however, that the time spent on dispuredJien issues ti.s up 

; 7

1

"l'esourCt;$ Uta, "'i..ftJJO uLUt:l n J.se DC: UIJ.lJ ... eu 1.1,} 11).(11)0.,,<::. litt. ;,,::..,'" .111 ..:llll::.l as-peus. 1)1 we Cj~jjl' 

" The clogging of the system inevitably drives up the costs of an individual case, at both 
19 

the WeAl> ana: lOr dctendarH. Ine large nuU}Ot1 ~)X U1C$ol'; Hens causes clauns adjusters to deal 
zo 

with never ending lien issues, as opposed to dealing willi, injuted workers. Very often money is 
21 

22 paid bn liens when it ShOlM not have been in order to avoid th, never ending calIS associated 

23 with lien claimants. These additional funds result in artificially high claims costs. 

24 

25 
Clearly litigating the Compound Drug Liens on an individual basl$ is not an effective .. 

_ of lli,e Court's time, and if the current situation is allowed to fester ".;n resulfin increased 
27 D 

28 delay. and expense for all parties involved. Consolidating the CompoiJnd Drug Liens would 

" 3 



• 

'll 

" 

effectively remove many thousands of liens from the system, allow for effio:ient sCUlement and 

2 payment of stlch liens, and would be an,effic)ent use of the COUrt's reso'U.:.r'res. 

3 

4 

5 

• 
7 

S 

9 

10 

II 

1_ 

13 

14 

15 

16 

IS 

19 

20 

21 

22 

CommOn Issues of Fact:. 

The use ofComl'Ound Drugs has skyrocketed in recent YeatS. Defendant questions the 

safety QfCompound Drugs, and the possible .dverse effects on injured workers. The factual 

disPutes involved in the$e claitns is whether or not the compound medjcation is effective, and 

if so, .is it more suitable than otJ::er alternatives which should have been provided :first. 

Drugs compotUlded into"""""" or ointments and applied to, tb.sltin are by fartbe most 

OO!l1lllOO type of Compound Drugs involved in these liens. Regulation of these Compo1llld 

Drugs is overseen by the US Food and Drug Administration (FDA). CUIre1lt medicallitemture 

provides no evidence oithe value o[adding extra components ofuqproven efficacy to. 

Common Issues of'Law: 

The OMFS provides that compound medicine. should not cost mot<> than the, NDC 

price of the ingredients, plus a compounding and dispensing fee. In order 10 skirt these 
23 

24 regujatiom, many providers are including "propriet"IY formulations" and. other methods to 

25 establiSh a usual and customary fee in excess of the guidelines. Any consolidlrtion should 

2. address how compound medicines are to b • .reimbursed. Defendant believes that the CQurt 

27 
should;lddress these reimbursement rates in the comoJid.tion. . 

28 

4 



" 

Defendant would ask the Court to estal>lish that each ingredient in a Compound Drug 

2 needs an NDC number. Ingredients for which there is no NDC number .tall would not be . 

3 separately reimbursable. Jngredients whose NDC number does not aPJ)'lOtID the Modi·Cal 

4 database would be prir,oo pe; the methodology spelled out in § 9789.40. ~ayments for 

s 
ComPound Drugs would be based on tho sum of the fee for .ach ingre<llent plus Ihe compound' 

6 
di/ipe1lSJng fee (CDF). The CDF is detennined by the following fotmul.: CDI' = DF + CF + 

7 

s SF where DF is the dispensing fee, CF is the compounding fee, SF is the sterilityfue. For 

9 injections or petrus;ons the CDI' 1S multiplied oy the number of containers. 

10 

II By establishing the reimburse:rnent rate for Compound Drugs the Murt would provide . 

12 
guidance to Ihe COlnmunity as to the value of these liens, which would likely result in thco 

13 

resolution of a large number of them. By providing a basis lbr resolution of a largellnmbel' of 
14 

o 

15' those liens,. thll: court would be removing many cases from the docket, easing the ,~klog 

. 16 experience in recent years. 

17 Defendant believes ih.t the procedure codes and procedure descriptions I1Il1SI be 

18 
updated .In several instances changes for procedure codes have not been tn.de since 1m, The 

19 
dollar.amouots allowed by the fee schedule change" in 2001; however many new codes and 

20 

treatmtntS have been added in the last 13 years. These new edditions can not be billed due t<> 
21 

22 deficiencies in the procedure cod~s, Some codes do not exist in the fee schedule or the 

Z3 procedure has changed so much that the fee schedule does not aoo..r.toIy reflect charges for t!;., 

24 chanlied procedure. This gap in the code has opened !hedoo, for providers to challenge bill 

zj 
r<MeWS, and results in di,;pules which ultimately result in the provider:filing a lien. 

5 



3 It is therefore respectfully requested that given the common issues oflaw and fact in the 
~ , ' , 

4 above-mentioned worker's compensation cases, an Order issue OOJlSQUilllliDg all of the m;tltOXS 

5 _ently im'olving Compound Drug Lions, whoever the provider, The Consolidation sh.oold 
6 

address reimbursement rates for Compound Drugs provided by MPN physicians. 
7 

3 Consolidation will permit thepanies to have all matte", scheduled fot an appropriate bearing 

. 9 before the WCAS for consideration of settlement or resolution of matters by the WCAB. 

10 Aooordingly, Liberty Mut\laI Insurance Company hereby roqu."" an Order for . 
11 Consolidation of these cas.s. 
12 

13 J)ated: October 27, 201() RIFENBARK & Z\JRAWSKl 

" 
1$ 

J6 

17 

13, : 

19 ~'~'K$ AltOmeys fur J:>efe:udants, Liberty Murual 
2Q Insurance Company 

21. 

U 

;IS 

24 , 
25 

2. 

27 

28 

6 

,:~-. 
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19 

lUUNBARK & ZURA WSIa 
Terry S. Klrk - 196515 
600 Wilshire. Boulevard, Suit$' 1:200 
Los Angeles, CA 90017 
Ttlephooe: Z13·Z2tl·24Q6 
Fl'Wsimil(l; Zlr627~7144 

BllWBll TIiIE WORKERS' COMPENSATION APPEALS llOARD 
FOR nm STATE OF CAL)FQRNJA 

v. 

VEJUlIICAll0N 

LAW OffICES OF RIFEl'BARK & ZVAA WSlO. attorneys of ic:cord in the above-cij)tiol16d.. action. 

Tb.at 1 have [t:Bd the- futegoing Petition for Contribution and know fb.e eot'ltents thereof and state that the 

20 same is t'r'M (limy own knowledge, 1:IaVC' mu tlXl;epl (t$lo IhfJse nuttterli whicll wm ~ !herem Ql/ wfW:mBion ;u,d 

.:21", belief. 9t\d as to those matters: I belieove 1lmn to be true. 

22 
" 

2J 

24 

,,25 

Zj; 

·27 

28 
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PROOF OF SERVICE 
STAn OF CALIFORNIA; COtrNTY OF Lo.~ Altgeles 

1 declare that 

I am employed in the C<mhtY of103 Angeles,. California. I am over the age of eighteen years and not a party in this case; 
mybusiness :a&.1.ress'js 600 Wilshire Blvd, Suite 1200, Los Angeles, CA 90013. I bawprovided s.exvice qfproce$$ p.lrSll8Ut 

to Labor Code § 53 16 liOO Code ofCivll.Ptocedure §§ 1013 and :lV15.5. 

On 111112010 I mved the attached Petition for ConW!{lation on: 

• WCAII 
JOIjaFrank 
no West 4th Street, 9th Floor 
L.'Angcl", CA, 900]3. 

, {l *(BY MArt.) 1 plated a sealed envelOpe, with appropriate pootage tbereoD fully prepaid for first-class maD, for 
collettion and mailing at Orange, California; following ordinary busine.$$ practices. I am readily famjJii\r with, the 
practice of me Law Office of l'tiflmbatk &. ZUrawsld, for processing of correspondenct\ tl)is practice being that in 'tI:w 
Qf{iIinary cQUT$e of busine\i!;i:, correspondence is deposi:tee if! the United States Postal s.rvil<e -the same day as it is 
plaoit for Pl"""'iug. . 

(x] • '"''''(BY PERSONAL SIRVICE) I pet'!'ooaUy :served each sueD d(..'CU.tnent tQ be deliVered bY hand to the addressee(s) 
DOted above. . 

[1 (BY 9V1lRNlGHT CO\J1U};R) 

r] .(BYe FA.CSIM'IL];) I tnItIsmitted the docu:tnent by facsimile machine to the number indicated after tbe: addresSees) 
noted abO'\'e. , , 

1 dec:, late under penalty of petjm:y undetthe laws. oftbe State of California that theuo. re .. • ttu~.d conect, a,od that tJW: 
declaration w-as executed on 11/1/2010, ill Oiange, California. ~./ '/J' . 

/1i£/ .,', ., " , ' ~ 

Kil"k. Tem S ' ,,/5g:;/ 
(Typeorl'rlntNlmie) .' (SiSO-) 

".' :l'I 



,,' " ," " ': . 

LOUl~ SANTILLAN 
1 LAW omCEO!' DARLENE B. BURKE 
2 b~b~~Hg~, SUlTE#lOO 

TELEPHONE (909) 843-6322 
, FASCIMlLE (866) 414-7658 

~' . G3 

j ,:"" 

4 Attorney for Lien Claimant Frontline Medical Associates 

5 

7 

• 
,-

10 

11 

12 

1) 

14 

15 

,. 

THE WORKERS COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

IN.RE MonON TO CONSOLIDATE 

1 
EAMS NO.: ADn132629 (LEADCASll) 

COMPOUND MEDICATION LIENS OPPOSITION TO CONSOLIDAtE 

} 
COMPOlJND MEDICATION LIENS 

l 
) 
) 

Frontlino Medical Associate. (FMA) is affiliated with most if not 1111 approved California 

Medical Networks (.MPN). FlYlA provides injured worlrers across Southern California wi1h 

auth0rize4 and certified workers compensation goods and services including compmiI1p 

"' medications. fMA has pending liens at most of the Sou:t.hern California Workexs Compensation 
1)), 

Appeals Board. 
20 

INTRODlJCTION 
21 

.• On october 6, 2010, Presiding Judge Frank held a hearing and invited the potties of 
22 

inter.st to submit their brief in support or in opposition to the Court's Notice oflt\tent to 

Consolidate Compound Pharmocy liens, dated August 24,2010. 
2. 

-COnsolidating and issuing a Stay against an MPN provider that bills fur compound .. 
medication alongside other a.uthorized certified goods and services "Will infringe on eJcisting ,. 
and T~eatment Authorization contracts. While an MPN provider \1\-ill continue to meet their 

2.7 CI ~ cQntiactual obligation to evaluate and treat i!\iuted workers, a stay would provide employer and 

1 

.. 



, 

• 

1 i.ns1ll"eIS (Defendants) a temporary excuse to illegally circumvent its contractual and ,tatutory 

2 obligation to reiroburse undisputed charge, billed together with compound medication. 

3 From Ibis standpoint, FMA objects to the Court'. Motion to Consoli<;iate . 

• 
5 A. MPN AND TREATMENT AUTHORIZATION CONTRACTS WERE NOT 

• MAllE to BE BROKEN 
7 In order for a physician to be affiliated with llefendant! MPN, the physician must sign a 

, contract agreeing to certain tellllll and conditions. The central feature of said contracts is quality 

9 care 'at a disCQunt price paid expeditiously. 

10 

II 

12 

13 

l( 

. ,. 
16 

17 

" 
" 
" 
Zl 

Defendants fuen enter into treatment authorization contracts with their network 

physicians to ensure that certified and authorized treatment is being rendered. 

fMA lWCepts, undertakes, and meets all their responsibility under the wore •• ble 

CQIltrarts. implied in said contracts is it covenant of good faith and fair deallng. Defendants more 

often than not breach ,aid con"""t by foiling to carry out their responsibility to pay. A vacuum . 
cr~g grave consequences will occUr if conSolidation involves liens wete compound 

"nte9ication and other unpaid certified and a.uthorized liens are on the same bil1/lien. . . 

A consolidation willllll'tLnge on exiittltlg MF'N and Treatmem AuthOl'itation comracts 

fueling civil tort claims fur bad faith, unfair, or fraudUlent business practices on the basis that 

Dere~dant' are breaching thcir responsibility to pay by piggy backing on tl>e Court', 

COlliolidation that has nothing to do with authorized and certified non <l{)mpound medication and 

treatment and therefore wrongfully withholding workers' compensation premiums reVenue set 

" aside for and rightfully owed to MF'N providers_ 

25 

2' 

MF'N Statutes require • oettain percentage of physicians for an MF'N to ba sufficient and 

prahibit'pbysician compensation to be strUctured to achieve the goal of restricting acee .. to 

medical treaoneut. A consolidation and Stay will infringe on existing MF'N physician 

compel1"aHon structure forcing MPN physicians to close shop (financial hardship) which will 

indirectly restrict applicants to medicai treaun<mt. = spirit bohlnd tl>e M,PN'l"!em will 

2£1 eventually cease to exist. 

, 



1 CONCLUSION 

2 FMA finds itself in this unique positiOn of being an MPN provider with compound 

, medicatiOn and other types of authorized and certified treatment charges on the same bill. MPN 

4 providers have reasonable suc""",, of ",solving dispute. by enfol"<ling existing contracls by filing 

s. complaints with the Administrative Director, requesting audits and filing Petitiollli to Compel or 

• Allow. A Consolidation and Stay will giVl'Dnfendants a (001 to dnfand their payment default and 

o 7 breaeb of contract. 

s ~ Consolidation should only concern providers that <mix provide compound medication. 

s FM/\. is inclined to sign the lis! created by Judge Fmnk and Judge Kahn to infomuilly 

. 10 resolve1Uldispured liens with Defendants at • separate settlement confeooce thus reducing the 

11 amount of liens that are clogging uP the calendar. 

12. 

13< Date: 111112010 

17 ,. 
" 
20 

21· 

.. 22 

:i3 

2. 

2. , 
2. 

2' <0. 

j, 
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1 PROOF OF SERVICE 
2 I am employed in the Slate of California I am over the age ofl8 and nota party to the 

• 2lI\'!!i~ 
• I inn reaclily famili", with the business p!11ctice of this office as i'perU!ins to the 

" collection and processing of correspondence fur mailing, and declare thet all correspondence Is 

7 deposited with either the United States Postal Services of United Parcel Service in the ordinary 

8 eOU!1le ofbuain.s., on the detes 'hown.1 am aw",. that on motion of the pattie, served, servi •• 

, is p;"'umed invalid if mailing date or postage meter dete is more than one day after date of 

10 depo,it for mailing on affidavit, 

• On November I, 2010, I served the foregoing document described as OPposition to 

12 CtmsolidateCompound Medicatioo Liens on the interested patties in this action by placing. true 

13 copy tbAlreof, enclosed in • sealed envelope, addressed as follows: 

,. PRESIDING JlJPGE FRANK 
WeAR - X,OS ANGELES 

" ~320 WEST 4111 STREET, 9TH FLOOR 
,. LOS ANGELES, CA 90013-2329 

17 S,C, CHIEF JUDGE KAHN 
6150 VANNUYS BOULEVARD, ROOM 105 

18 VANNUYS, CA91401-3370 ,. 
• 

" I$~ed~q~,~n.yel~ for mailing with the United States mail or with United Parool Servi"".t 
.~~~j~,. 

22 EXEcutED on November 1, 201 0, ~\,)J!l1:;):llji. California 

" 21 I,decl",. under penalty of perjury under 1he law of the tole of Califumia that !.be above 

24 is 'trUe and~. 

25 

" 

27 

2'~ 

1 

" " 
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BARRY C. SKOLNICK, J.D. 
JERILYN COHEN, 94632 
SCOLL & ASSOCIATES 
100 W. BROADWAY, SUITE 1050 
GLENDALE, CA 91210 
PHONE: (818) 502-6442 
FAX: (818) 502-6415 

ATTORi'lEY FOR DEFENDANTS 
The Travelers Indemnity Company and 
its Property Casualty Affiliates 

WORKERS' COMPENSATION APPEALS BOARD 

STATE OF CALIFORNIA 

LUIS ARELLANO, et. a!. 

Applicant, 

VS. 

SHERMAN OAKS AUTO RESORT; 
STATE COMPENSATION INSURANCE 
FUND, eta!. 

Defendants. 

EANIS No.: ADJ2131629 LEAD 

PETITION FOR BIFURCATION AND 
CONSOLIDATION RE: COMPOUND 

PHARMACY LIENS 
Title 8, Sec. 10589 

Comes now THE TRAVELERS INDEMNITY COMPANY AND ITS PROPERTY 

CASUALTY AFFILIATES to offer the following Petition for Consolidation of compound 

pharmacy liens in support of the Order ofIntent to Consolidate on the following grounds: 

FACTS 

An Order ofIntent to Consolidate has issued. Other defendants have addressed the . 

procedural issues. However, there are significant factual issues which merit consolidation that 

are peculiar to compounding phannacies. 

1. The cases at issue have common facts in that all involve liens for provision for compound 

PETITION TO CONSOLIDATE RE; COMPOUND PHARMACEUTICAL LIENS PAGE I OF4 
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drugs. 

2. The cases at issue have common facts in that all involve the prescribing and dispensing 0 

compound drugs. 

3. The cases at issue have common facts in that compounding pharmacies lack unifOim 

pricing standards. 

4. The cases at issue have common witnesses who are the providers and prescribers of 

compound drugs. 

5. The cases at issue have common issues in law related to the provision for compound 

drugs. 

ARGUMENT 

Title 8, California Code of Regulations Section 10951 states in peliinent part, "[i]f the 

pariies do not agree to the place of hearing, the court administer shall make a determination of 

the request for consolidation, giving due consideration to whether there are conlll0n issues of 

fact and law as well as whether judicial economy and expediency wa11'ant and justify the 

request." . 

There are threshold issues common to every case involving compounding pharmacies 

which could be expediently resolved by one trial. These threshold issues would shorten or 

eliminate the need for a trial on issues which are not cormnon. For example, the Federal Drug 

Administration licensing of a particular pharmacy once proved, can be applied by Judicial Notice 

to every other lien trial involving that lien claimant with out additional need for testimony, 

witnesses or court time. Every individual case involving a compound drug furnished to an 

injured worker requires at minimum the resolution of the following threshold issues: 

a., The issue of manufacturing of compounding drugs which are neither FDA 

approved, nor properly disclosed to all parties. 

PETlTION TO CONSOLIDATE RE: COhWOUND PHARMACEUTICAL LIENS PAGE20F4 
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b. The issue of improper labeling of compound drugs packaging. 

c. The issue of whether a lien claimant meets the definition of a compounding 

pharmacy. 

d. The issue of proper licensing of each compound pharmacy. 

e. The issue of proper application ofthe California Chronic Pain Medical Treatment 

Utilization Schedule (MTUS) Guidelines. 

f. The issue ofthe applicability of National Drug Codes (NDC) for compound 

ingredients. 

The twin goals of judicial economy and expediency require consolidation; otherwise each 

of these issues would have to be repeatedly litigated. The same parties would appear. The same 

evidence would be offered. The same witnesses would testify. For example, a compounding 

pharmacy attempting to prove proper licensing would be required to obtain counsel to offer 

written proof, tln'ough the testimony of a witness, in perhaps thousands of cases instead of only 

once. This kind of litigation would be a tremendous waste of Judges' limited time, attorneys' 

time, and the resources of both lien claimants and defendants. If the consolidation occurs, it 

would benefit the entire workers compensation community because each of these determinations 

could be made only once instead of beginning anew in each case. 

CONCLUSION 

THE TRAVELERS INDEMNITY COMPANY AND ITS PROPERTY CASUALTY 

AFFILIATES, contends that consolidation is appropriate because there are a multiplicity of 

common issues of fact and law in the liens filed by compounding pharmacies. Judicial economy 

and expediency would be well served by consolidated trial ofthe many common tln'eshold 

Issues. 

We, therefore, pray that the Workers' Compensation Appeals Board consolidate all issues 

PETlTlON TO CONSOLIDATE RE: COl\WOUND PHARl\1ACEUTICAL LIENS PAGE30r4 
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Dated: October 28, 2010 Respectfully Submitted, 

SCOLL & ASSOCIATES 

ATTORNEY FOR DEFENDANTS 

The Travelers Indemnity Company of America, 
and its Propeliy Casualty Affiliates 
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COMMENTS ABOUT  COMPOUND DRUG CONSOLIDATION 
 
 
 
From: Abel Calderon [mailto:acalderon@gmklaw.com]  
Sent: Thursday, October 21, 2010 6:06 PM 
To: Kahn, Mark@DIR; Frank, Jorja@DIR 
Subject: Information regarding Compound Medication from the FDA to help the WCAB in its decision regarding 
consolidation 
 
Dear Judge Kahn and Judge Frank,  
 
In response to your recent request for suggestions on how to deal with the Compound 
Medication Lien issue, I have contacted and received a response from a compliance officer at 
the United States Food and Drug Administration Los Angeles District Office (FDA).  In 
discussing the matter with him, I asked him whether compound medications were a drug or a 
food.  Currently, many lien claimants argue that their topical creams or gels are food because 
they contain food products in addition to drug products.   
 
However, according to the compliance officer, the FDA is clear that if an item cannot be 
ingested, then it is not a food; and if it is not a food, then it may very well be the case that 
these compounded items are items that may first require FDA approval since they are more 
similar to a “new drug.”  If these items are, in fact, “new drugs” then it seems that the FDA 
must first approve these items before the WCAB can determine their value. 
 
In other words, regarding compound medications, there may be a two federal threshold issues 
that should first be resolved before value can or should be determined: 1) whether the items 
require approval from the FDA (are the creams/gels are a food or a “new drug”) and 2) whether 
the FDA considers these items safe for public use in the event that they are considered a “new 
drug”.  Please note, that the FDA cannot determine value; value is determined by the state or 
government agency that makes payment – Medical/Medicare.  The FDA simply determines the 
safety and legality of the item.  Furthermore, according to the compliance officer, just because 
a provider lists an NDC number and one matches, this does not mean that the item is 
necessarily approved by the FDA or safe. 
 
Below is the contact information for the compliance officer whom I have contacted.  I have also 
enclosed a copy of our correspondence.  Maybe, your honors could convince him or someone 
from his office to appear at the November 4th hearing or if your honors would prefer that I try to 
convince him, please let me know.   
 
 
John J. Stamp, Compliance Officer 
Los Angeles District Domestic Compliance Branch 
US Food & Drug Administration 
19701 Fairchild 
Irvine, CA 92612 
(949) 608-4464 
 
 
Regarding the emails, please start with the last email below and scroll up. 
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Abel Calderón Jr., Esq. 
Goldman, Magdalin & Krikes, LLP 
6300 Canoga Avenue, Suite 1400 
Woodland Hills, CA 91367 
Main:   818-755-0444  
Fax:     818-755-0434  
Cell:     818-939-3723  
Email:  acalderon@gmklaw.com   
 
             
This email and any files transmitted with it are confidential and intended solely for the use of the individual or 
entity to whom they are addressed. If you have received this email in error please notify the system manager. 
This message contains confidential information and is intended only for the individual named. If you are not the 
named addressee you should not disseminate, distribute or copy this e-mail. Please notify Abel Calderon, Jr., 
immediately by e-mail or by telephone at 818-775-0444 if you have received this e-mail by mistake and delete this 
e-mail from your system. If you are not the intended recipient you are notified that disclosing, copying, distributing 
or taking any action in reliance on the contents of this information is strictly prohibited.  Every reasonable 
precaution has been taken to ensure that any attachment to this e-mail has been swept for viruses. We accept no 
liability for any damage sustained as a result of software viruses and advise you  
carry out your own virus checks before opening any attachment.  

 
From: Stamp, John [mailto:John.Stamp@fda.hhs.gov]  
Sent: Thursday, October 21, 2010 3:13 PM 
To: 'Abel Calderon' 
Subject: RE: Help Regarding "convenience pack" and compounded medications 
 
Enter the NDC number from the label and see if there’s an application number 
entered in the appropriate field. 
 
Just to be clear – “reimbursability” wouldn’t be determined by FDA. My 
understanding is that’s a decision for Medicare, etc. to make based on their 
criteria which of course includes whether FDA considers it to be a legal product. 
That’s not circular logic just a sorting out in my mind of the separate 
responsibilities. 
 

 
From: Abel Calderon [mailto:acalderon@gmklaw.com]  
Sent: Thursday, October 21, 2010 3:10 PM 
To: Stamp, John 
Subject: RE: Help Regarding "convenience pack" and compounded medications 
 
John, 
 
Regarding your last point on NDC’s, is there a way to check if an NDC is approved or considered reimbursable by 
the FDA? 
 
 
 
Abel Calderón Jr., Esq. 
Goldman, Magdalin & Krikes, LLP 
6300 Canoga Avenue, Suite 1400 
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Woodland Hills, CA 91367 
Main:   818-755-0444  
Fax:     818-755-0434  
Cell:     818-939-3723  
Email:  acalderon@gmklaw.com   
 
             
This email and any files transmitted with it are confidential and intended solely for the use of the individual or 
entity to whom they are addressed. If you have received this email in error please notify the system manager. 
This message contains confidential information and is intended only for the individual named. If you are not the 
named addressee you should not disseminate, distribute or copy this e-mail. Please notify Abel Calderon, Jr., 
immediately by e-mail or by telephone at 818-775-0444 if you have received this e-mail by mistake and delete this 
e-mail from your system. If you are not the intended recipient you are notified that disclosing, copying, distributing 
or taking any action in reliance on the contents of this information is strictly prohibited.  Every reasonable 
precaution has been taken to ensure that any attachment to this e-mail has been swept for viruses. We accept no 
liability for any damage sustained as a result of software viruses and advise you  
carry out your own virus checks before opening any attachment.  

 
From: Stamp, John [mailto:John.Stamp@fda.hhs.gov]  
Sent: Thursday, October 21, 2010 2:25 PM 
To: 'Abel Calderon' 
Cc: Bevill, Blake 
Subject: RE: Help Regarding "convenience pack" and compounded medications 
 
Abel, 
 
The substance of the warning letter given to Physician Therapeutics is still 
current. 
http://www.fda.gov/ICECI/EnforcementActions/WarningLetters/ucm208680.htm . 
The convenience packs listed there are still considered to be new drugs which 
should not be in interstate commerce without an approved application. It should 
be noted that the convenience pack is a combination of a drug and medical food 
and the new drug status only pertains to the combination product. The letter does 
not speak to the status of the drug portion which could be marketed separately 
nor does it speak to the status of the medical food portion which was not 
separately reviewed. 
 

Regarding FDA’s policy on compounding pharmacy you may find this compliance policy 
guides answers most of your questions. 
http://www.fda.gov/ICECI/ComplianceManuals/CompliancePolicyGuidanceManual/ucm
074398.htm  Do you have a contact at the California Board of Pharmacy? You may need 
to discuss with them if the pharmacy is operating in conformance with applicable state 
law regulating the practice of pharmacy. When operating legitimately, they would not 
need to get prior approval from FDA to compound or report to us. Of course the 
prescription by the physician is the practice of medicine and is not regulated by FDA. 
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Regarding the pharmacy’s contention that “KetoLido” is a food, we simply need 
to consider the commonly understood definition of food in that it is eaten 
(ingested) not applied to our body to be absorbed through the skin. The mere 
presence of an ingredient that might be an actual food or a food ingredient isn’t 
the determining factor. Similar claims have been made for topical products that 
wish to be regulated as dietary supplements. The Act specifically states [21 
U.S.C. 321(ff)(2)(A)(i)] that dietary supplements are meant for ingestion and so 
there could not be a dietary supplement cream, nasal gel, or suppository. 
Intended use of the product also determines its status – see 21 CFR 201.128. 
 

Regarding the National Drug Code, the fact that a product is listed there does not confirm 
a legitimate drug status. See the disclaimer on the NDC web page 
http://www.fda.gov/Drugs/InformationOnDrugs/ucm142438.htm “THE INCLUSION 
OF A FIRM OR ITS PRODUCTS IN THE NDC DIRECTORY DOES NOT 
DENOTE APPROVAL BY THE FDA OF THE FIRM OR ANY OF ITS 
MARKETED PRODUCTS, NOR IS IT A DETERMINATION THAT A 
PRODUCT IS A DRUG AS DEFINED BY THE ACT, NOR DOES IT DENOTE 
THAT A PRODUCT IS COVERED BY OR ELIGIBLE FOR REIMBURSEMENT 
BY MEDICARE, MEDICAID, OR OTHER PAYERS.”  In fact we have found that 
there are products in the database which are not drugs. 

If I can assist you further please contact me by e-mail or phone. I will however be out of 
the office tomorrow. 

Regards, 

John 

 

 
From: Abel Calderon [mailto:acalderon@gmklaw.com]  
Sent: Wednesday, October 20, 2010 4:32 PM 
To: Stamp, John 
Subject: Help Regarding "convenience pack" and compounded medications 
 
Dear Mr. Stamp, 
 
Thank you very much for taking the time to return my call; I understand that you have a very busy schedule. 
 
Per your request, this email is regarding the following:   
 

1) Please update me on the status of the FDA’s position regarding the item:  Gaboxetine Convenience Pack 
(Fluoxetine 10mg and GABAdone).   

a. Is this item still under FDA investigation or still considered as included under section 201(g) of the 
Act (21 USC § 321(g)? 

i. According to documentation I have from April 2010, the FDA was investigating this 
product along with others. 
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2) The second question is regarding the FDA’s position on compounded creams/gels dispensed by 
“pharmacies” or medical providers 

a. Are there certain requirements that must be complied with before a doctor or a pharmacy can 
dispense/compound an item or a cream (besides licensing requirements) 

i. In particular do they have to provide any reporting to the FDA regarding proper 
compounding or request approval to confirm that the items are safe for personal use?   

ii. Are providers free to compound any item and give it out? 
iii. For example:  I have a bill from a company California Pharmacy (Tax ID# 43-1971803). 

 They dispense medication and compound their own creams.   
1. On 01/26/2009 they dispensed a product described as “KetoLido” (Keto 10%, 

Lido 5% - 30gm) 
a. The items in this product are the following: Liposome Cream Base; 

Polaxamer 407NF; Isopropyl Palm Hex Acid 1 ME ES; Ketoprofen USP; 
Lidocaine; Lecithin Granular USP; Polyethylene Poly Glycol F127; 
Potassium Sorbate NF; Sorbic Asic 3, 4 Hexdienoic Acid 

i. They are arguing it is a food because of the potassium and sorbi 
acid 

b. A similar company has a website showing gels they also compound (see 
http://www.theapothecaryshop.com/pain-topical-gels.html) 

2. On the same date (01/26/2009) California Pharmacy also compounded and 
dispensed “MenCamCap” (Men 1%, Cam .5%, Cap 0.375% - 30gm) 

a. The items in this product are the following:  Liposome creame base; 
Polaxamer 407NF; Isopropyl Palm Hex Acid 1 ME ES; Menthol Crystal; 
Camphor Synthetic; Capsaicin USP; Lecithin Granular USP; 
Polyethylene NF; Potassium Sorbate NF; Sorbic Acid 3, 4 Hexidienoic 
Acid) 

3. On 01/27/2009 California Pharmacy compounded and dispensed “KetoLid” 
(Ketoprfen 10%, Lidocaine 5% - 120gm).  This item has the exact same 
ingredients as the “KetoLido” described above.  And on this same date they 
again dispensed “MenCamCap” but this time 120gm) 

4. On 03/09/09 California Pharmacy again dispensed “KetoLido” and 
“MenCamCap” each for 30gm.   

 
 
Just to provide you with a little history on the area of law I am practice.  I am a Worker’s Compensation Defense 
attorney who specializes in medical treatment.  The reason these items have come across my desk is because I 
have been given the task of determining a value for these creams.  Generally, the Medical or Medicare system 
has a value for most drugs authorized by the FDA under Workers Comp.  As you can imagine, the value given by 
Medical or Medicare is significantly lower than the “usual and customary price” of the providers.   
 
However, many of these “pharmaceutical providers” are trying to circumvent the system by “creating” their own 
compounds or “food items” so that the NDC number is not the same as the one in the Medical/Medicare system. 
 Of course, they call it a food to avoid federal regulation.  The Workers’ Compensation system was created so that 
injured workers can quickly receive medical treatment so that they can get back to work.  State law indicates that 
because the Workers’ Compensation system is a benefits system, the cost should be closer to what Medicare or 
Medical pays.  The problem the problem now is that this “circumventing” has caused a significant strain on the 
Workers’ Compensation system.  This is why I have been designated to try and find out if there is way to prevent 
this type of activity from taking place by having this act of  “compounding” to fall under the FDA’s jurisdiction.  
Otherwise, the system will have to continue to bear the burden of having these items remain as “food” and allow 
the providers to bill whatever amount the provider indicates. 
 
I hope this provides you with enough information.  Please fee free to contact me if you should require additional 
information.  By the way, the Los Angeles Workers’ Compensation Appeals Board will be having a subsequent 
session on trying to better handle this compound medication issue on Thursday, Novemeber 4, 2010 at 10AM if 
your schedule permits. 
 
Thank you for your time and help with this matter. 
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Abel Calderón Jr., Esq. 
Goldman, Magdalin & Krikes, LLP 
6300 Canoga Avenue, Suite 1400 
Woodland Hills, CA 91367 
Main:   818-755-0444  
Fax:     818-755-0434  
Cell:     818-939-3723  
Email:  acalderon@gmklaw.com   
 
             
This email and any files transmitted with it are confidential and intended solely for the use of the individual or 
entity to whom they are addressed. If you have received this email in error please notify the system manager. 
This message contains confidential information and is intended only for the individual named. If you are not the 
named addressee you should not disseminate, distribute or copy this e-mail. Please notify Abel Calderon, Jr., 
immediately by e-mail or by telephone at 818-775-0444 if you have received this e-mail by mistake and delete this 
e-mail from your system. If you are not the intended recipient you are notified that disclosing, copying, distributing 
or taking any action in reliance on the contents of this information is strictly prohibited.  Every reasonable 
precaution has been taken to ensure that any attachment to this e-mail has been swept for viruses. We accept no 
liability for any damage sustained as a result of software viruses and advise you  
carry out your own virus checks before opening any attachment.  
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CHERNOW AND LIEB 
Attorneys at Law 
P.O. Box 9055 
Van Nuys, California 91409~9055 
Telephone (818) 592~3803 
FAX No. (818) 884~0652 

Attorneys for Defendant 
ZENITH INSURANCE COMPANY 

STATE OF CALIFORNIA 
DIVISION OF WORKERS' COMPENSATION 

WORKERS' COMPENSATION APPEALS BOARD 

LUIS ARELLANO, et aI., 

Applicant, 

vs. 

SHERMAN OAKS AUTO RESORT; 
STATE COMPENSATION INSURANCE 
FUND, et aI. 

Defendants. 

WCAB Case No.: ADJ2131629 lead 

PETITION FOR BIFURCATION 
AND CONSOLIDATION OF 

COMPOUND PHARMACY LIENS 

On October 6, 2010, a hearing was conducted at the Los Angeles District Office ofthe 

Division of Workers' Compensation (DWC) pursuant to a Notice ofIntent to Consolidate 

and Stay All Lien Proceedings Regarding Compound Pharmacy Liens that was issued, on the 

motion of the Court, by the Honorable Jorja Frank, Presiding Workers' Compensation Judge 

(PWCJ). Zenith Insurance Company (Zenith), defendant in some of the cases sought to be 

consolidated, hereby submits its Petition in support of the proposed consolidation. 

BACKGROUND 

At the hearing, PWCJ Frank and Associate Chief Judge Mark Kahn explained the 

circumstances that gave rise to the issuance of the Notice of Intent on the Court's motion. 
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The dire economic straits in which the State of California currently finds itself have 

necessitated various austerity measures impacting the district oflices of the DWC. All DWC 

employees are currently furloughed three days per month on which days the DWC district 

oflices are closed for business. Additionally, a freeze on hiring has prevented the DWC from 

replacing employees lost through attrition. These conditions have both reduced staff and 

reduced the number of days per month that the remaining staff can devote to the processing 

of documents and adjudication of disputes, whether asserted on behalf of injured workers or 

lien claimants. 

Hundreds of liens and Declarations of Readiness to Proceed concerning lien disputes 

are being filed every month. The current resources of the DWC are inadequate to timely 

process and adjudicate the number of claims being asserted. As a result, a sizable backlog has 

accumulated which continues to grow with the passage of time. Faced with the proverbial 

flood of litigation without the resources to deal with it, Judges Frank and Kahn presented the 

litigants with three choices: 

1) To decide issues common to compound pharmacy liens in the context of a 

consolidation. 

2) To submit to a delay of what could potentially amount to many, many years to 

obtain individual adjudications of individual liens. 

3) To devise a workable plan for resolution of the problem that is different from 

the above two options. 

While there is no perfect solution to the problem, Zenith believes that the best option is 

to consolidate all compound pharmacy lien disputes for discovery and trial before a single 

WCJ who can then issue a decision resolving all of the designated common issues. 
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ARGUMENT 

Article XIV, §4, California Constitution provides, in part: 

"The Legislature is hereby expressly vested with plenary power, unlimited by 
any provision of this Constitution, to create, and enforce a complete system of 
workers' compensation" .. , [ with] "full provision for vesting power, authority 
and jurisdiction in an administrative body with all the requisite governmental 
functions to determine any dispute or matter arising under such legislation, to 
the end that the administration of such legislation shall accomplish substantial 
justice in all cases expeditiously, inexpensively, and without incumbrance of 
any character ... " 

Unfortunately, there often exists a signiticant discrepancy between the OWC's 

obligation to determine "any dispute" arising under the workers' compensation laws, on the 

one hand, and to dispense substantial justice expeditiously and inexpensively, on the other. 

Lien disputes are a prime example of this conflict between the ideal world and the real one. 

While both lien claimants and defendants are entitled to due process of law and an 

expeditious adjudication of their disputes, the OWC cannot comply with this Constitutional 

mandate if it is not provided with the necessary resources to do so. 

The only viable solution to this dilemma is to devise a procedure for the adjudication 

of lien disputes that satisfies the Constitutional mandate. One means of expediting the 

adjudicatory process while preserving the due process rights of the parties, has been the 

consolidation of cases for discovery and/or trial. The procedure for the consolidation of 

workers' compensation cases is governed by Title 8, California Code of Regulations section 

10260 which provides as follows: 

(a) Any request or petition to consolidate cases that are assigned to different 
workers' compensation administrative law judges in the same district office, or 
that have not been assigned but are venued at the same district office, shall be 
referred to the presiding workers' compensation administrative law judge of 
that office, whether the cases involve the same injured worker or multiple 
injured workers. 
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(b) Any request or petition to consolidate cases involving the same injured 
worker that are assigned to workers' compensation administrative law judges 
at ditrerent district offices, or that have not been assigned but are venued at 
different district offices, shall first be referred to the presiding workers' 
compensation administrative law judges of the district offices to which the 
cases are assigned. If the presiding workers' compensation administrative law 
judges are unable to agree on where the cases will be assigned for hearing, the 
conflict shall be resolved by the court administrator upon referral by one of 
the presiding judges. 

(c) Any request or petition to consolidate cases involving multiple injured 
workers that are assigned to workers' compensation administrative law judges 
at different district offices, or that have not been assigned but are venued at 
different district offices, shall be referred to the court administrator. 

(d) In resolving any request or petition to consolidate cases that are assigned 
to workers' compensation administrative law judges at different district 
offices, or that have not been assigned but are venued at different district 
offices, the court administrator shall set the request or petition for a 
conference regarding the place of hearing. At or after the conference, the court 
administrator shall determine the place of hearing and may determine the 
workers' compensation administrative law judge to whom the cases will be 
assigned, giving consideration to the factors set forth in California Code of 
Regulations, title 8, section 10589. In reaching any determination, the court 
administrator may assign a workers' compensation administrative law judge to 
hear any discovery motions and disputes relevant to discovery in the action 
and to report their findings and recommendations to the court administrator. 

(e) Any party aggrieved by the determination of the court administrator may 
request proceedings pursuant to Labor Code section 5310, except that an 
assignment to a particular workers' compensation administrative law judge 
shall be challenged only in accordance with the provisions of California Code 
of Regulations, title 8, sections 10452 and 10453. 

Even before the adoption of this regulation, the DWC has always had the power to 

consolidate cases for discovery and/or trial whether those cases might involve the same 

injured worker or different injured workers. Traditionally, pending cases involving the same 

injured worker have been consolidated and assigned to the same WC] for hearing. In more 

recent times, consolidations have been based on the identity of the defendant or the identity 

of the lien claimant or on common issues involving completely different parties. Moreover, 
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such consolidations have not been limited to cases venued at a single district office of the 

OWC but have also involved cases filed at different OWC offices. 

The law does not require that all of the issues in all of the cases be addressed in a 

consolidation. The OWC has the authority to consolidate lien issues while leaving the 

balance of the issues to proceed through the regular adjudication process. In Argent IVledical 

Laboratory, Inc., et al. v. WC~B (Barrera) (1994) 60 CCC 28 (writ denied), the WCAB 

rejected the lien claimants' argument that the Board lacked the power to bifurcate and 

consolidate on the lien issues only, citing considerations of "judicial economy and the power 

of every court to do those things required in the interest of justice." 

All disputes concerning liability for medical treatment liens present certain general 

issues which can be summarized as follows: 

1) Threshold issues (e.g. injury AOE/COE, Statute of Limitation, parts of body 

injured) 

2) Medical control (including MPN and HCO disputes) 

3) Proper qualification and licensing of the medical provider 

4) Reasonable medical necessity 

5) Reasonable value 

Clearly, a consolidation will not be able to address the first two issues because an 

adjudication on the merits would be dependent on the facts of the individual case. 

However, the last three issues are particularly suitable for determination in the context of 

a consolidation because they involve broad questions of law and fact that are common to 

great numbers of lien disputes. Each of these general issues will then give rise to specific 

questions to be answered in the context of the particular consolidation. For example, 
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under the heading of reasonable value would be the question of how the value of 

compound pharmacy liens should be calculated in the absence of a fee schedule. 

To have a consolidation, it is not necessary that there be common issues that are 

applicable to each and every case. The real purpose of the consolidation is to reduce the 

parties' utilization of the limited resources of the OWC while preserving their due 

process rights. Even if there are disputed issues that remain after a decision out of a 

consolidation, the resolution of at least some of the disputed issues will maximize the 

potential for settlement and will simplify and reduce any litigation of the undecided 

issues that may become necessary. 

The ordering of a consolidation does not require that there be an initial identification 

of all of the common issues to be submitted for decision to the assigned WCJ. Consolidations 

may be limited to discovery issues only. In fact, this procedure is especially appropriate in 

complex consolidations where there appear to be common issues of law and fact but the 

exact issues to be decided at trial cannot be determined until discovery has been completed. 

Once discovery has been completed, the common issues can be identified and a 

determination can be made that the cases should either be consolidated and decided as a unit, 

or that they should be tried separately. (Harvard Surgery Center, et al. v. WCAR (yero) 

(2005) 70 CCC 1354, writ denied.) 

Given the large number of compound pharmacy liens that would be subject to a 

consolidation, the procedure recommended by the WCAB in Schefjield Medical Group v. 

WCAR (Aceituna) (2004) 69 CCC 138, writ denied, (Sheffield) should be given serious 

consideration. In Sheffield, the Board indicated that a representative sample of outstanding 

cases should be selected in order to litigate the common issues of law and fact. The legal and 

factual determinations could then be applied uniformly to the remaining unresolved cases. A 
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representative sample of cases was also selected in the lien consolidation in 333 Weiserlock 

Workers' Cases v. WCAB (2003) 68 CCC 1630, writ of mandate denied. 

It would also be beneficial to expand the scope of the consolidation beyond the Los 

Angeles District Office. The other district offices in Southern California are equally impacted 

by the austerity measures that have prevented the Los Angeles office from complying with 

the Constitutional mandate for expeditious and inexpensive proceedings. Therefore, it would 

largely defeat the purpose of the consolidation to limit it to liens filed in one venue only. 

While the consolidation is in effect, all proceedings on liens subject to the 

consolidation order should be stayed. In Sheffield, the Appeals Board adopted the report and 

recommendation of the WCJ in which he stated: 

"Lien claimant in their Petition for Removal argues that there would 
be irreparable harm to the lien claimant by staying these proceedings. It is the 
opinion of the Court that there would be irreparable harm should these lien 
claims all go to hearing individually before numerous Judges involving 
hundreds of decisions involving the same common issues of law and fact. ... 
Without the Stay Order before the consolidated case or sample cases could go 
to hearing, individual cases would be going to hearing on the common issue of 
law and fact. Therefore, the Board disagrees with Scheffield's conclusion that 
they would suffer irreparable harm and on the other hand indicates that the 
irreparable harm would be to the State Compensation Insurance Fund and the 
Court system by litigating these common issues of law and fact in sum [sic] 
4,000 cases individually." 

Issuing a stay order will not prevent the parties from finding alternative methods of 

resolving their disputes and in fact, would likely encourage informal resolution and 

compromise. If individual medical providers/lien claimants and individual defendants are 

unable to seek adjudication on a case by case basis, they will still be free to negotiate bulk 

settlements that will dispose of all of their mutual disputes, saving both the DWC district 

offices and the litigants time and money that would have otherwise been spent on litigation. 
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Furthermore, as was the case in Scheffield, the consolidation and stay order need not apply to 

additional lien claims filed after the consolidation was ordered. 

CONCLUSION 

Defendant, ZENITH, respectfully requests that an Order issue bifurcating and 

consolidating all compound pharmacy liens filed in all cases venued at the DWC District 

Offices in the Southern California Region for the purpose of discovery only, and that a Stay 

Order issue with respect to compound pharmacy liens filed prior to the date of the Order of 

Consolidation. 

DATED: October 27, 2010 

Respectfully submitted, 

CHERNOW & LIEB 

Attorneys for Defendant 
ZENITH INSURANCE COMPANY 
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Dear Judge Kahn and Judge Frank,  
 
In response to your recent request for suggestions on how to deal with the 
Compound Medication Lien issue, I have contacted and received a response 
from a compliance officer at the United States Food and Drug Administration Los 
Angeles District Office (FDA).  In discussing the matter with him, I asked him on 
whether compound medications were a drug or a food.  Currently, many lien 
claimants argue that their topical creams or gels are food because they contain 
food products in addition to drug products.   
 
However, according to the compliance officer, the FDA is clear that if an item 
cannot be ingested, then it not a food; and if it is not a food, then it may very well 
be the case that these compounded items are items that may first require FDA 
since they are a “new drug.”  If these items are “new drugs” then it seems that 
the FDA must first approve the items before the WCAB can determine their 
value. 
 
In other words, regarding compound medications, there may be a two federal 
threshold issues that should first be resolved before value can or should be 
determined: 1) whether the items require approval from the FDA (are the 
creams/gels are a food or a “new drug”) and 2) whether the FDA considers these 
items safe for public use in the event that they are considered a “new drug”.  
Please note, that the FDA cannot determine value; value is determined by the 
state or government agency that makes payment – Medical/Medicare.  The FDA 
simply determines safety and legality of the item.  Furthermore, according to the 
compliance officer, just because a provider lists an NDC number and one 
matches, this does not mean that the item is necessarily approved by the FDA or 
safe. 
 
Below is the contact information for the compliance officer whom I have 
contacted.  I have also enclosed a copy of our correspondence.  Maybe, your 
honors could convince him or someone from his office to appear at the 
November 4th hearing or if your honors would prefer that I try to convince him, 
please let me know.   
 
 
John J. Stamp, Compliance Officer 
Los Angeles District Domestic Compliance Branch 
US Food & Drug Administration 
19701 Fairchild 
Irvine, CA 92612 
(949) 608-4464 
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POINTS AND AUTHORITIES IN OPPOSITION TO MOTION TO CONSOLIDATE 
COMPOUND MEDICATION LIENS 

 

 1 

 
               

Colleen M. Pratt (SBN 222770)s 
Michael D. Ainbinder (SBN 56420) 
LAW OFFICES OF AINBINDER & PRATT 
5150 E. Pacific Coast Highway, Suite 720 
Long Beach, CA 90804 
TEL (562) 498-4600 
FAX  (562) 498-4602  
 
Attorneys for LIEN CLAIMANT 
NEPAC PROVIDERS, LLC 
 
 

WORKERS‟ COMPENSATION APPEALS BOARD 
 

STATE OF CALIFORNIA 
 
 

 
 
 

IN RE MOTION TO CONSOLIDATE 
 

COMPOUND MEDICATION LIENS 
 

 EAMS NO.  ADJ 2132629 (LEAD CASE) 
 

 
POINTS AND AUTHORITIES IN 

OPPOSITION TO MOTION TO 

CONSOLIDATE COMPOUND 

MEDICATION LIENS 
 

 
 

   
 

 

 Lien claimant, Nepac Providers bills for compound medications on behalf of physicians.  It 

has pending liens at the Los Angeles Workers‟ Compensation Appeals Board and other Boards 

across Southern California.  As a real party in interest and pursuant to the Court‟s invitation at 

the hearing on 10/6/10, Nepac Providers respectfully presents this Opposition to the Court‟s 

Motion to Consolidate Compound Pharmacy Liens, dated 8/24/10. 
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INTRODUCTION 

 

 Presiding Judge Jorja Frank of the Los Angeles WCAB cites judicial economy as the basis 

for the Court‟s own motion to consolidate all compound medication liens.  Furloughs, depleted 

staff, and backlogged paper filings were a few reasons given by Judge Frank at the hearing of 

October 6, 2010 to support the consolidation.   

 However, and with all due respect to the Court, consolidating compound medication liens 

is not a solution to the Court‟s administrative woes (and may, in fact, add to the Court‟s 

workload as discussed infra).  Statistically, approximately 4000 liens per month are filed in LA 

and of that amount, only 10% are compound medication liens.  The Court‟s opening remarks 

painted a dire and imminent picture with regard to the burden caused by these types of liens, yet 

in reality, they are statistically not the culprits.  Of the five (5) hours Judge Frank states she 

spends on liens daily, only 30 minutes would be spent on compound liens based on the statistics 

given by the Court. Considering the relatively low number of different types of treatment liens, 

this is hardly an impact. 

 Assuming arguendo, however, that compound liens do create an administrative toll, 

consolidating them would be impractical, and more importantly, would violate lien claimants‟ 

due process and equal protection rights; and when weighing the interests of judicial economy 

against the abridgment of fundamental rights of parties, the latter must prevail, especially in the 

absence of empirical data substantiating the Court‟s motion.  

 From a practical standpoint, threshold issues such as injury AOE/COE, employment and 
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post-termination claims, would have to be litigated on a case-by-case basis seeing as every case 

is factually distinct and lien claimants step in the shoes of the applicant for purposes of litigating 

their liens.  Consolidation would deny lien claimants their unalienable rights to prosecute their 

liens.   

 Additionally, medical necessity issues would vary from applicant to applicant given the 

unique responsiveness of every person to particular medications.  Even a partial consolidation 

with reference to medical necessity would thwart lien claimants‟ rights, insofar as they would be 

unable to directly question particular applicants on the efficacy of the medication, and question 

or cross-examine experts relating to the same.   

 Furthermore, the prevalence of certain types of transdermal creams or ingredients is not a 

valid basis for consolidation.  The effectiveness of active ingredients is a medical issue, not 

suited for the judiciary or even the legislature.  Such a determination is best left to physicians 

who prescribe the medications based on their training, experience, and evaluation of the 

applicants. 

     Finally, and as eluded to above, consolidation would not decrease the Court‟s docket or 

workload.  Few if any compound medication liens stand alone, i.e., most are filed on cases where 

other treatment liens are also at issue (such as the primary treating physician, physical therapist 

and pain management specialist to name a few.) Therefore, consolidation would actually 

increase the Court‟s workload insofar as the compound liens would be addressed separately 

from the others as opposed to adjudicated at the same time.  Consolidation could, therefore, not 
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aid judicial economy, but rather, by its nature, could be judicially burdensome. 

 It would appear the only plausible issue for consolidation would be valuation of the 

medications, which is a legislative issue.  Ostensibly, it is no coincidence the motion to 

consolidate was signed on the same day California Senate bill AB 2779, which was designed to 

place conditions on physicians and regulate costs, failed.  Although the Court asserts it is not 

“legislating from the bench”, the effective result of a consolidation would be just that.  

 Accordingly, and for the reasons cited infra, lien claimant objects to the Court‟s Motion to 

Consolidate. 

 

A.  THERE ARE NO COMMON ISSUES OF LAW OR FACT UNDERLYING THE 

COMPOUND MEDICATION LIENS 

 Common issues of law and fact cannot and DO NOT underlie the hundreds of liens filed 

because each case is legally and factually distinct.  Lien claimants are exhaustively reminded by 

judges and defense attorneys that they step in the shoes of the applicant, and therefore, must not 

only prove medical necessity and reasonableness of the charges, but also must prove threshold 

issues, including but not limited to, whether the injury arose out of the course and scope of the 

applicant‟s employment, general versus special employment, and overcoming post-termination 

defenses.  Every case, by virtue of having different applicants, mechanisms of injury, 

employment, and medical issues, will have different underlying facts.  There are innumerable 

factual scenarios creating distinct legal issues, which must be adjudicated on a case-by-case 
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basis. 

 The only obvious and unspoken common fact is the lack of a reimbursement structure, 

which will be addressed below. 

 

B.  CONSOLIDATION WILL NOT CREATE JUDICIAL ECONOMY 

1.   Consolidating the Compound Medication Liens Will Not Lessen the Court’s 

Dockets as Other Liens on the Same Case-in-Chief, as well as Issues Regarding 

the Compound Lien, Will Still Require Adjudication. 

 Most, if not all, compound medication liens are filed alongside other treatment liens on the 

same case.  Therefore, the same issues that pertain to all liens, such as Medical Provider Network 

issues, statute of limitation issues, etc. will apply to all lien claimants on the case.  Separating the 

compound medication liens will add additional hearings to address the same issues as the other 

lien holders on the same case, which would be judicially uneconomical.  In fact, partial 

consolidation of the compound liens could result in the very compound lien consolidated to be 

tried on other issues. 

 

2.  Consolidation on Discovery Issues is Unnecessary and Will Not Save the 

Court Time 

 Some suggest that consolidation on discovery matters is necessary to resolve threshold 

licensing issues, etc.  This is a red herring.  On the vast majority of liens, licensing is not an 
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issue.  To the contrary, medical necessity and reasonableness remain the crux of litigation, which 

will vary from case to case depending on the facts and evidence.  The Court should not 

consolidate the entire class due to a minority of cases with ancillary issues.  Defense attorneys 

have the right to conduct discovery to ascertain documents or information on individual cases 

without the need for consolidation. There is no overwhelming evidence, or any evidence at all, to 

support the need for consolidation regarding licensing issues. 

 Furthermore, any other discovery issues involving the compounds themselves will be 

divergent because not all compound medications contain the same formulas; yet even if they did, 

each lien holder has the right to present evidence regarding medical necessity pertaining to the 

particular applicant, and to seek reimbursement based on the fee schedule (if applicable) or usual 

and customary principles (where the ingredients‟ NDC numbers are not contained in the Medi-

Cal data base.)  Unless the Court intends on determining a value for the medications, which it 

cannot, then consolidation for this reason is an unfeasible option.   

 

C.  THE COURT CANNOT CONSOLIDATE IN ORDER TO DETERMINE THE VALUE 

OR REASONABLENESS OF THE COMPOUND MEDICATION 

With regard to reimbursement of medical treatment in general, Labor Code §5307.1 

empowers the Administrative Director (AD) to adopt an official medical fee schedule (OMFS) 

that establishes reasonable maximum fees paid for medical services. The fees are in accordance 

with the fee-related structure and rules of the relevant Medicare and Medi-Cal payment systems.  
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Although section 5307.1 envisions a comprehensive OMFS encompassing all services 

authorized in Labor Code §4600, it does not limit insurance companies' liability to treatment 

options actually covered by the OMFS.  The exclusion or omission of certain modalities or 

medical treatment, including compound medications, does not mean that they are not 

reimbursable.  Rather, there are established alternative methods of valuation espoused in 

prevailing case law.  (See Kunz v. Patterson Floor Coverings, Inc. (2002) 67 Cal.Comp.Cases 

1588). 

If the intent of the consolidation is to determine the value of certain raw ingredients or 

commonly dispensed creams, then such action would contravene the role of the judiciary, 

violating the doctrine of separation of powers.  

 

D.  CERTAIN COMPOUNDS AND ACTIVE INGREDIENTS DO NOT HAVE NDC 

NUMBERS RECOGNIZED BY THE MEDI-CAL DATABASE, BUT THIS CANNOT BE 

RESOLVED BY A CONSOLIDATION OF ALL COMPOUND LIENS. 

Insurers lament about the inability to input NDC numbers for certain compound 

medications and ingredients into the DWC website for a value.  However, not all compounds and 

ingredients have recognizable NDC numbers; but this doesn‟t mean bill reviewers can arbitrarily 

assign a value. 

Although at first blush it appears that CA Code of Regulations §9789.40 dealing with 

medication reimbursement would apply to all compounds, it does not. 
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Section 9789.40(a) reads: 

“The maximum reasonable fee for pharmaceuticals and pharmacy services rendered after 

January 1, 2004 is 100% of the reimbursement prescribed in the relevant Medi-Cal 

payment system, including the Medi-Cal professional fee for dispensing.” 

 

The Medi-Cal database, however, generally only deals with generic or  

repackaged medications, and not raw ingredients which make up the compounds.  Although this 

fact perplexes insurance carriers and their defense counsel, it cannot be avoided.  

 Subsection (2) would appear to provide further reimbursement guidance, but it too falls 

short.  Said section reads: 

“If the National Drug Code for the drug product as dispensed is not in the Medi-Cal 

database and the National Drug Code for the underlying drug product from the original 

labeler is not in the Medi-Cal database, then the maximum fee shall be 83 percent of the 

average wholesale price of the lowest priced therapeutically equivalent drug, calculated 

on a per unit basis, plus the professional fee allowed by subdivision (b) of this section.”  

 

 Ostensibly, a simple solution would be to find a therapeutic equivalent and assign its 

NDC number to the compound.  However, the FDA does not recognize the fact that there could 

be a therapeutic equivalent to a compound, and therefore, does not rate raw ingredients.   

 The regulation defines a “therapeutically equivalent drug” as  

(1) “drugs that have been assigned the same Therapeutic Equivalent Code starting with 

the letter “A” in the Food and Drug Administration‟s publication “Approved Drug 

Products with Therapeutic Equivalence Evaluations” (“Orange Book”). 

 

(2) “National Drug Code for the underlying drug product from the original labeler” 

means the National Drug Code of the drug product actually utilized by the repackager in 

producing the repackaged product. 

 

Since there are no “therapeutic equivalents”, the formula set forth in the OMFS is not 
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appropriate to determine reimbursement for many compounded medications.  A simplistic view 

of this anomaly is the sum of the parts does not equal the whole. 

Accordingly, the appropriate measure of reimbursement defaults to the usual and 

customary charges of the provider, pursuant to the Kunz case, supra; and until there is legislation 

that addresses the issue, prevailing case law governs and cannot be circumvented by defendants, 

insurance companies, or any other entity other than the law making body of our system.   

It is incumbent upon the lien claimant to present evidence with reference to its usual and 

customary charges.  The factors used in determining usual and customary reimbursement have 

been exhaustively addressed by both administrative and judicial tribunals.  As the Court stated in 

Kunz v. Patterson Flooring Coverings,  

“When provider fees or treatments are not subject to the Official Medical Fee Schedule, a 

provider‟s fee must still be „reasonable‟.  Labor Code Sec. 4600.  In determining the 

reasonableness of a provider‟s fee the Board may take into consideration a number of 

factors, including, but not limited to, the medical provider‟s usual fee, the usual fee of 

other providers in the geographical area in which the services were rendered, other 

aspects of the economics of the medical provider‟s practice that are relevant, and any 

unusual circumstances of the case.  In the absence of persuasive rebuttal evidence from 

the defendant (employer), the provider’s billing, by itself will normally provide 

adequate proof that the fee being billed is what the provider usually accepts for the 

services rendered.” (Emphasis added). 

 

 Consolidation simply cannot resolve the issue of valuation and any judicial attempt to do 

so by way of consolidation would be an act in excess of its powers.   
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E.  CONSOLIDATION WILL HAVE A CHILLING EFFECT ON THE  

PROVISION OF VITAL MEDICAL TREATMENT 

Custom compounding of medicine has been practiced by pharmacists since the earliest 

days of pharmacy, and has been utilized by physicians for decades.  In fact, there was a time 

when all medicines were custom made.  The solutions found in IVs, anesthesia, and 

chemotherapy are all compounded.   

In the 1950s, large pharmaceutical companies appeared and changed the way medications 

were made.  They were able to manufacture medicine on a large scale to serve many patients.  

Around the same time, insurance companies started affecting the way medicine was prescribed 

by doctors and filled by pharmacists, changing pharmacists‟ role to compounding less and 

dispensing more. 

 Because every injured worker is different and has different medical needs, customized, 

compounded medications are a vital part of quality medical care in the workers‟ compensation 

system.  For many injured workers, personalized medications are the only way to better health 

(and help reduce the risk of additional internal claims and drug dependency). Applicants have 

unique health care needs that off-the-shelf prescription medications just cannot meet.  However, 

due to the higher cost of compound medications (versus repackaged/commercial medications) 

physicians have been met with fervent resistance from both insurance companies and workers‟ 

compensation judges alike.  The fact that compounds do not fit into an insurance “cubby hole” is 
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not reason, sufficient or otherwise, for a radical consolidation effort. 

 At the time of the Court‟s motion, no such motion to consolidate has ever been raised 

against a particular class of medicine.  If the Court‟s motion is effectuated, compound lien 

holders would be treated differently than other treatment lien claimants without a basis, rational 

or otherwise, in violation of lien claimants‟ equal protection rights. 

 Further, compound medicine lien claimants provide vital medical treatment to injured 

workers on a lien basis.  Consolidating all compound medication liens and attempting to assign a 

value outside what current codified and case law dictates, will have a chilling effect on treating 

physicians who dispense compound medications because of the uncertainty of reimbursement 

and fear of unlawful reductions.  Said effect will undermine the purpose and goal of the 

California workers‟ compensation system which is to rehabilitate injured workers and return 

workers to the open labor market.  It is beneficial to injured workers to have the rights of those 

providing them with professional services (lien claimants) adequately observed and protected. 

 

 

CONCLUSION 

 

 The Court‟s sua sponte motion to consolidate is unprecedented.  Although in the past the 

Court has consolidated liens with reference to a particular medical provider (Premier Medical, 

for instance), the present attempt lacks the requisite commonality of law and/or fact.   

 The Premier Medical consolidation dealt with allegations pertaining to Premier’s business 

organization, practices, and procedures.  There was a singular issue, which spanned the entirety 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 

 

POINTS AND AUTHORITIES IN OPPOSITION TO MOTION TO CONSOLIDATE 
COMPOUND MEDICATION LIENS 

 

 12 

 
               

of the class of liens, regardless of the treatment type.  The underlying issue was whether the lien 

claimant‟s activities would preclude them from collecting on approximately $70 million in liens.  

Therefore, that issue necessarily had to be addressed before the merits of the liens, because 

resolution of the former would negate the latter.   

 The Premier consolidation appeared to be a proper application of the Court‟s power to 

consolidate as there was an overriding issue effecting the compensability of the liens.  With 

regard to compound liens, however, there is no such singular commonality, nor underlying issue 

necessitating consolidation.  

 To consolidate all compound medication liens would be an abridgment of lien claimants‟ 

due process rights. Lien claimants have substantial interests in these cases and have the 

unfettered right to be heard at trial in order to protect the same.  They have the right to adequate 

notice of issues to be raised in each particular case, to receive copies of medical reports filed or 

introduced into evidence pertaining to each case and to enter objections pertaining to same, and 

to offer evidence and cross-examine witnesses with regard to threshold issues, medical necessity 

and reasonableness.  To consolidate all compound liens would effectively thwart these 

fundamental rights.   

 Even if the issue of the value of the medications was consolidated, lien claimants would 

still be entitled to present evidence pertaining to their usual and customary charges, payments 

received by a specific carrier, and payments made by others similarly situated within 

geographical confines.  Hearings would have to be held to address these issues, which would not 
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decrease the court‟s dockets, but rather, would add thereto.  Said increase would result in 

protracted litigation, further infringing on lien claimant‟s fundamental right to be heard. 

 Defense firms and adjusters (and even some judges) blame lien claimants for the existence 

of thousands of unresolved liens, when the reality is, defendants‟ refusal to negotiate, settle, or 

even take phone calls from lien claimants is what impedes resolution.  Lien claimants are forced 

to file DORs just to get defendants to the negotiation table.  Lien claimants do not favor filing 

DORs as it is time consuming, expensive, and more importantly, wastes precious Court 

resources.  However, they are forced to request a hearing date due to unresponsive defendants 

unwilling to even return a phone call.  It is disingenuous for defendants to now claim that Court 

intervention is the only way to deal with these “problematic” compound medication liens.    

 For the foregoing reasons, lien claimant respectfully requests no action be taken on the 

Court‟s Motion to Consolidate. 

 

DATED: October 25, 2010    LAW OFFICES OF AINBINDER & PRATT 
 
 
   /S/ 
   _____________________________ 
   Michael D. Ainbinder 
   Colleen M. Pratt  
   Attorneys for Lien Claimant  

         NEPAC PROVIDERS, LLC 
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STATE 
COMPENSATION 
INSURANCE 

FUND 

October 20,2010 

IN REPLY REFER TO· 

Division of Workers' Compensation 
320 W. Fourth St., 9th Floor 
Los Angeles, CA 90013 

Division of Workers' Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Attn: WC] Frank WCJ Kahn 

Re: Compound Pharmacy Consolidation 

Your Honors: 

Thank you for the opportunity to participate in the Compounding Pharmacy Consolidation at 
the Los Angeles DWC. (Luis Arellano v. Sherman Oaks Auto Resort) ADJ2131629 (Lead 
case). 

State Fund is committed to the Global Resolution of all pharmacy liens as set forth in your 
motion which was previously set on October 5,2010. 

At this time State Fund will seek an expansion of the litigation to include all liens filed at all 
WCAB Boards which involve claims between the individual pharmacies and State Fund. 

A copy of the following petitions for consolidation are included: 

1. United Services Plus DBA Ronco Drug Pharmacy 
2. The Prescription Center Pharmacy 
3. RX Funding Solutions 
4. Priority First Professional Services 
5. Physicians Funding Solutions 
6. PhyMed, Inc. 
7. New Age Pharmaceuticals, Inc. 
8. NCL Pharmaceuticals, Inc. 
9. DNM Pharmacy 
10. Life Pharmaceutical Management 

These consolidations are limited to those pharmacies which have claims in excess of $1 OOk. 

LEGAL DEPARTMENT 
655 North Central Avenue • Glendale, CA 91203-1400 

(818) 291-7100 
Mailing Address: P.O. Box 92622· Los Angeles, CA 90009-2622 



Page: 2 
Re: Compound Pharmacy Consolidation 

State Fund has not included consolidations for California Pharmacy Management and Dr. 
Capen as they have been resolved per a Global Settlement Agreement for all Date of Service 
prior to 3/1/07. The balance of the liens are currently being negotiated. 

In addition State Fund has not filed for consolidation for the following entities: 

1. SD County Medical Association 
2. Physicians RX Network 
3. Panther Pharmaceutical Service 
4. Ali Mumtaz A 

State Fund believes that due to the smaller dollar amounts of these liens and with the assistance 
of the DWC, they may be resolved through expedited negotiation. 

At this time, State Fund requests that a Status Conference be set with each of the entities set 
forth herein so that we might explain the information required to begin the negotiation process. 

State Fund remains open to ADD any additional pharmacies at the request of the DWC. 

Sincerely, 

Robert A. Wilson 
Attorney 

gt 
encl. 
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II Robert A. Wilson, (SBN 102943) 
State Compensation Insurance Fund 
655 North Central Avenue, Suite 400 
Glendale, CA 91203-1400 

Mailing Address: P.O. Box 92622 
4 I Los Angeles, CA 90009-2622 

5 Telephone: 818-550-5340 
Fax: 818-291-7356 

6 
Attorney for Defendant 

7 State Compensation Insurance Fund 

8 WORKERS' COMPENSATION APPEALS BOARD 

9 STATE OF CALIFORNIA 

10 

11 

12 

13 

14 

15 

BARBEE, CHRISTOPHER(03028168)MASTER FILE 

Applicant, 

LIFE PHARMACEUTICAL MANAGEMENT 

Lien Claimant, 

v. 

16 CLEARVIEW GLASS SYSTEMS, 

17 I INC.ORPORATED; STATE COMPENSATION 
~ INSURANCE FLJ1~D, 

Defendants. 

Case No. ADJ672127 

PETITION FOR 
CONSOLIDATION 
PURSUANT TO 8 CAL 
CODE OF REGS 10589 
AND REQUEST FOR 
STAY OF PROCEEDINGS 

18 

19 

20 

21 

22 

State Compensation Insurance Fund (State Fund) submits this Petition for 

Consolidation pursuant to 8 Cal Code Regs 10589 and 10591 and request for stay of 

I 
proceedings. 

23 
At this time State Fund limits the scope of the Petition for Consolidation for 

24 

25 

26 

27 

28 

the limited purpose of conducting reasonable discovery and settlement negotiations. 
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II State Fund reserves the right to Petition to expand the consolidation for purposes of I 
litigation if necessary. 

Due to inadequate funding and a depletion of qualified personnel, the Workers' 

Compensation Appeals Board cannot adequately litigate the medical liens being filed 

individually at the various Workers' Compensation Appeals Boards. 

On August 23, 2010 the Los Angeles District Office of the Workers' 

Compensation Appeals Board filed a "Motion to Consolidate and Stay all Lien 

Proceedings regarding Compound Pharmacy Liens" in the Master case of Luis 

Arellano ADJ2131629. 

The Board identified 21 separate pharmacies along with numerous "alleged" 

compounds which are common to these entities. 

The entities are as follows: 

Cal Pharmacy Management 
DNM Pharmacy 
Landmark Medical Management 
Life Pharmaceutical Management 
NCL Pharmacy 
New Age Pharmaceuticals 
Panther Pharmacy Management 
Phymed Inc 
Physician Funding 
Physician Rx Network 
Priority First Professional 
Rx Funding 
Sun Life Funding 
The Prescription Center Pharmacy 
United Services Plus 

The liens of Cal Pharmacy Management and Dr. Capen have resolved through 

an existing Global Settlement Agreement. 

The compounds are as follows: 

Amitriptyline DT 
Capsaicin 
Dendracin 
Diclofenac 

-2-
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Gabapentin 
Ketoptofen 
Dextromethorphan 
Cycloprofen 
Cyclobenzaprine 
Fluribiprofen 
GKL Transdernal 
Lidoderm/Lidocaine 
Orpheadrine 
Sertaline 
Transdermal compound 

The motion filed by the Los Angeles WCAB is limited to only those lien claims 

which have been filed at the Los Angeles Board. 

State Compensation Insurance Fund welcomes the opportunity to assist in the 

resolution of the medical lien road black at the Los Angeles WCAB, however we believe 

that the most efficient utilization of resources require expansion of the scope of the 

consolidation to include all medical lien issues between State Compensation Insurance 

Fund and each of the individual entities identified by the Board in their motion to 

consolidate. The consolidation should not be limited to the Los Angeles District office. 

At this time, State Fund is unable to determine the exact scope of the potential 

liability of these liens in that State Fund systems do not segregate procedures through 

identification of individual compounds. 

Extensive discovery is needed on a global basis to assess the risk of litigation and 

to obtain adequate settlement authority. 

State Fund needs to identify the proper parties pursuant to Labor Code § 10550 

before negotiations can be evaluated. 

Discovery would be extended to include the following common issues of la\v and 

fact. 

1. Has the pharmacy been properly licensed by the California Pharmacy Board to 

institute compound medications in the State of California, Business 

-3-



Professions Code 4000, et seq., Board of Pharmacy Regs Title 16 Sec 1700 et 

seq. 

2. Does a contract rate exist between State Fund and the pharmacy through 

Express Scripts relationship. 

3. Do the medications identified by the WCAB in its motion to consolidate 

constitute "compound" drugs which are exempt from Federal Food and Drug 

Administration (FDA) regulations. 

Common issues exist to determine whether the compounds are unique as to 

each patient or are they substantially commercially available compounds. 

4. Has the medical doctor adequately explained the necessities of a "compound" 

through the prescription and medical reports. 

5. Who actually performs the compounding function. 

6. What is the source and cost of the components involved in the compounding. 

7 . Was authorization for compound medication requested pursuant to through 

Utilization Review pursuant to CCR § 9792.6(0). 

8. What is the reasonable value of the compounded medications. 

9. Does the Hen claimants itemization provide adequate information to 

determine reasonableness setting forth the following factors:: 

a. National Drug Control (NDC) 

b. Quantity 

c. List of items charged 

d. Name of each active ingredient 

e. N arne of each inert ingredient 

f. The proportion of each ingredient in the compounded medication 

10. With respect to application of CCR § 9789.40 is the date of service prior to or 

subsequent to March 1, 2007. 
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2 

3 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

1/ 11. Has the provider complied with reg. CCR 1716.1 in regards to 72 hours I 

samples and whether a proper follow up prescription has been supplied. 

12. Does lien claimant assert any other claims for reimbursement other than 

compound medications. 

Each of the entities referred to herein; have filed medical treatment liens to pursue 

additional payment for the payment of the compound medications. 

It is anticipated that the medical liens will involve several thousand claims, each 

of which would involve a separate hearing at the Workers' Compensation Appeals Board. 

Consolidation allows the Workers' Compensation Appeals Board to avoid 

multiple trials on the same issue and with the same parties, and to provide a more 

consistent outcome. 

Given the potential that some of these entities may have filed liens venue in 

Boards other than the Los Angeles WCAB, State Fund specifically requests that this 

consolidation be venue at the Van Nuys WCAB under the supervision of Chief Workers' 

Compensation Judge Mark L. Kahn. 

State Fund respectfully requests that a stay of all proceedings relatingto all named 

entities against State Compensation Insurance Fund be granted. The request for stay 

includes, but is not limited to, suspension of actions to bring liens to Conference and/or 

Trial as well as cancellation of trials on lien-related issues that are already scheduled. 

State Fund agrees that a list of claims will be provided to the WCAB when 

discovery regarding identification of all claims is completed. 

22 II l'~othing in this Petition shall neither be construed as a waiver by State Fund of I 

23 any defenses against lien claimants. State Fund does not waive the right to seek credit 

24 and/or reimbursement or any other rights to which State Fund may be entitled against lien 

25 claimant. 

26 

27 

28 
-5-



WHEREFORE, State Compensation Insurance Fund respectfully requests that in 

2 the interest of judicial economy, evidence duplication of discovery and trial associated 

3 preparation costs and for all other reasons indicated above, this Court: 

4 1. Consoiidate for purposes of Discovery and settlement all lien claims of the 

5 above described entity against State Compensation Insurance Fund. 

6 2. Issue a stay of all WCAB set forth herein, and 

7 3. Allow parties to submit a list of lien claims subject hereto at the close of 

8 discovery. 

9 

10 Dated: October 19,2010 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respectfully submitted, 

STATE COMPENSATION INSURANCE 
FUND 

By: Q.1J Cl cj1.-. 
Robert A. Wilson, Attorney 
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PROOF OF SERVICE BY MAIL - CCP 1013a, 2015.5 

2 I declare that I am employed in the County of , State of California. I am over the 

3 age of eighteen years and not a party to the within entitled cause. My business address is: 

4 655 1'~. Central Ave., Glendale, CA 91203 . On October ).;1 ,2010, I served the attached 

5 PETITION FOR CONSOLIDATION PURSUANT TO 8 CAL CODE OF REGS 

6 10589 AND REQUEST FOR STAY OF PROCEEDINGS on the interested parties in 

7 said cause, by placing a true copy thereof, enclosed in an envelope addressed as follows: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1'"7 
1 I 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Division of Worker's Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Division of Workers' Compensation 
320 W. Fourth St. 9th Floor 
Los Angeles, CA 90013 

Life Pharmaceutical Management 
13896 Harbor Blvd., Unit C 
Garden Grove, CA 92843 

I am readily familiar with the firm's practice of collection and processing 

correspondence for mailing. Under that practice such envelope would be sealed and 

deposited with U.S. postal service on that same day with postage thereon fully prepaid at , 

California in the ordinary course of business. I am aware that on motion of the party 

served, service is presumed invalid if postal cancellation date or postage meter date is 

more than one day after the date of deposit for mailing in this affidavit. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. Executed on Oct ber 2/, 2010, at , California. 



C::~II= 1010(l 

STATE 
COMPENSATION 
INSURANCE 

FUNO 

October 20,2010 

IN REPLY REFER TO· 

Division of Workers' Compensation 
320 W. Fourth St., 9th Floor 
Los Angeles, CA 90013 

Division of Workers' Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Attn: WCJ Frank WCJKahn 

Re: Compound Pharmacy Consolidation 

Your Honors: 

Thank you for the opportunity to participate in the Compounding Pharmacy Consolidation at 
the Los Angeles DWC. (Luis Arellano v. Sherman Oaks Auto Resort) ADJ2131629 (Lead 
case). 

State Fund is committed to the Global Resolution of all pharmacy liens as set forth in your 
motion which was previously set on October 5,2010. 

At this time State Fund will seek an expansion of the litigation to include all liens filed at all 
WCAB Boards which involve claims between the individual pharmacies and State Fund. 

A copy of the following petitions for consolidation are included: 

1. United Services Plus DBA Ronco Drug Pharmacy 
2. The Prescription Center Pharmacy 
3. RX Funding Solutions 
4. Priority First Professional Services 
5. Physicians Funding Solutions 
6. PhyMed, Inc. 
7. New Age Pharmaceuticals, Inc. 
8. NCL Pharmaceuticals, Inc. 
9. DNM Pharmacy 
10. Life Pharmaceutical Management 

These consolidations are limited to those pharmacies which have claims in excess of $1 OOk. 

LEGAL DEPARTMENT 
655 North Central Avenue • Glendale, CA 91203-1400 

(818) 291-7100 
Mailing Address: P.O. Box 92622· Los Angeles, CA 90009-2622 



Page: 2 
Re: Compound Pharmacy Consolidation 

State Fund has not included consolidations for California Pharmacy Management and Dr. 
Capen as they have been resolved per a Global Settlement Agreement for all Date of Service 
prior to 3/1/07. The balance of the liens are currently being negotiated. 

In addition State Fund has not filed for consolidation for the following entities: 

1. SD County Medical Association 
2. Physicians RX Network 
3. Panther Pharmaceutical Service 
4. Ali Mumtaz A 

State Fund believes that due to the smaller dollar amounts of these liens and with the assistance 
of the DWC, they may be resolved through expedited negotiation. 

At this time, State Fund requests that a Status Conference be set with each of the entities set 
forth herein so that we might explain the information required to begin the negotiation process. 

State Fund remains open to ADD any additional pharmacies at the request of the DWC. 

Sincerely, 

Robert A. Wilson 
Attorney 

gt 
encl. 



2 

3 

4 

Robert A. Wilson, (SBN 102943) 
State Compensation Insurance Fund 
655 North Central Avenue, Suite 400 
Glendale, CA 91203-1400 

Mailing Address: P.O. Box 92622 
Los Angeles, CA 90009-2622 

5 Telephone: 818-550-5340 
Fax: 818-291-7356 

6 
Attorney for Defendant 

7 State Compensation Insurance Fund 

8 WORKERS' COMPENSATION APPEALS BOARD 

9 STATE OF CALIFORNIA 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

GROOMES STAMPS, MELISSIA 
(05171660) MASTER FILE 

Applicant, 

DNM PHARMACY 

Lien Claimant, 

v. 

SHIELDS FOR FAMILIES NORMA MTlJME; 
STATE COMPEl'-JSATIOl'-J n'-JSURANCE Ftn'-JD, 

Defendants. 

Case No. ADJ2085208 

PETITION FOR 
CONSOLIDATION 
PURSUANT TO 8 CAL 
CODE OF REGS 10589 
AND REQUEST FOR 
STAY OF PROCEEDINGS 

State Compensation Insurance Fund (State Fund) submits this Petition for 

Consolidation pursuant to 8 Cal Code Regs 10589 and 10591 and request for stay of 

proceedings. 

At this time State Fund limits the scope of the Petition for Consolidation for 

the limited purpose of conducting reasonable discovery and settlement negotiations. 



1 II State Fund reserves the right to Petition to expand the consolidation for purposes of I 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

litigation if necessary. 

Due to inadequate funding and a depletion of qualified personnel, the Workers' 

Compensation Appeals Board cannot adequately litigate the medical liens being filed 

individually at the various Workers' Compensation Appeals Boards. 

On August 23, 2010 the Los Angeles District Office of the Workers' 

Compensation Appeals Board filed a "Motion to Consolidate and Stay all Lien 

Proceedings regarding Compound Pharmacy Liens" in the Master case of Luis 

Arellano ADJ2131629. 

The Board identified 21 separate pharmacies along with numerous "alleged" 

compounds which are common to these entities. 

The entities are as follows: 

Cal Pharmacy Management 

DNM Pharmacy 
Landmark Medical Management 
Life Pharmaceutical Management 
NCL Pharmacy 
New Age Pharmaceuticals 
Panther Pharmacy Management 
Phymed Inc 
Physician Funding 
Physician Rx Network 
Priority First Professional 
Rx Funding 
Sun Life Funding 
The Prescription Center Pharmacy 
United Services Plus 

The liens of Cal Pharmacy Management and Dr. Capen have resolved through 

23 II an existing Global Settlement Agreement. 

24 

25 

26 

27 

28 

The compounds are as follows: 

Amitriptyline DT 
Capsaicin 
Dendracin 
Diclofenac 

-2-



22 

Gabapentin 
Ketoptofen 
Dextromethorphan 
Cycloprofen 
Cyclobenzaprine 
Fluribiprofen 
GKL Transdernal 
Udoderm/Udocaine 
Orpheadrine 
Sertaline 
Transdermal compound 

The motion filed by the Los Angeles WCAB is limited to only those lien claims 

which have been filed at the Los Angeles Board. 

State Compensation Insurance Fund welcomes the opportunity to assist in the 

resolution of the medical lien road black at the Los Angeles WCAB, however we believe 

that the most efficient utilization of resources require expansion of the scope of the 

consolidation to include all medical lien issues between State CorI1pensation Insurance 

Fund and each of the individual entities identified by the Board in their motion to 

consolidate. The consolidation should not be limited to the Los Angeles District office. 

At this time, State Fund is unable to determine the exact scope of the potential 

liability of these liens in that State Fund systems do not segregate procedures through 

identification of individual compounds. 

Extensive discovery is needed on a global basis to assess the risk of litigation and 

to obtain adequate settlement authority. 

State Fund needs to identify the proper parties pursuant to Labor Code § 10550 

before negotiations can be evaluated. 

23 I fact. 

Discovery would be extended to include the following common issues of law and 

24 

25 

26 

27 

28 

1. Has the pharmacy been properly licensed by the California Pharmacy Board to 

institute compound medications in the State of California, Business 

-3-



1 II 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Professions Code 4000, et seq., Board of Pharmacy Regs Title 16 Sec 1700 et 

seq. 

2. Does a contract rate exist between State Fund and the pharmacy through 

Express Scripts relationship. 

3. Do the medications identified by the WCAB in its motion to consolidate 

constitute "compound" drugs which are exempt from Federal Food and Drug 

Administration (FDA) regulations. 

Common issues exist to determine whether the compounds are unique as to 

each patient or are they substantially commercially available compounds. 

4. Has the medical doctor adequately explained the necessities of a "compound" 

through the prescription and medical reports. 

5. Who actually performs the compounding function. 

6. What is the source and cost of the components involved in the compounding. 

7. Was authorization for compound medication requested pursuant to through 

Utilization Review pursuant to CCR § 9792.6(0). 

8. What is the reasonable value of the compounded medications. 

9. Does the lien claimants itemization provide adequate information to 

determine reasonableness setting forth the following factors:: 

a. National Drug Control (NDC) 

b. Quantity 

c. List of items charged 

d. Name of each active ingredient 

e. Name of each inert ingredient 

f. The proportion of each ingredient in the compounded medication 

10. With respect to application of CCR § 9789.40 is the date of service prior to or 

subsequent to March 1, 2007. 

-4-
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

11. Has the provider complied with reg. CCR 1 716.1 in regards to 72 hours I 

samples and whether a proper follow up prescription has been supplied. 

12. Does lien claimant assert any other claims for reimbursement other than 

compound medications. 

Each of the entities referred to herein, have filed medical treatment liens to pursue 

additional payment for the payment of the cOlnpound medications. 

It is anticipated that the medical liens will involve several thousand claims, each 

of which would involve a separate hearing atthe Workers' Compensation Appeals Board. 

Consolidation allows the Workers' Compensation Appeals Board to avoid 

multiple trials on the same issue and with the same parties, and to provide a more 

consistent outcome. 

Given the potential that some of these entities may have filed liens venue in 

Boards other than the Los Angeles WCAB, State Fund specifically requests that this 

consolidation be venue at the Van Nuys WCAB under the supervision of Chief Workers' 

Compensation Judge Mark L. Kahn. 

State Fund respectfully requests that a stay of all proceedings relating to all named 

entities against State Cornpensation Insurance Fund be granted. The request for stay 

includes, but is not limited to, suspension of actions to bring liens to Conference andlor 

Trial as well as cancellation of trials on lien-related issues that are already scheduled. 

State Fund agrees that a list of claims will be provided to the WCAB when 

discovery regarding identification of all claims is completed. 

claimant. 

-5-



WHEREFORE, State Compensation Insurance Fund respectfully requests that in 

the interest of judicial economy, evidence duplication of discovery and trial associated 

preparation costs and for all other reasons indicated above, this Court: 

1. Consolidate for purposes of Discovery and settlement all lien claims of the 

above described entity against State Compensation Insurance Fund. 

2. Issue a stay of all WCAB set forth herein, and 

3. Allow parties to submit a list of lien claims subject hereto at the close of 

discovery. 

Dated: October 19, 2010 Respectfully submitted, 

STATE COMPENSATION INSURANCE 
FUND 

By: 
Robert A. Wilson, Attorney 

-6-



II PROOF OF SERVICE BY MAIL - CCP 1013a, 2015.5 

2 I declare that I am employed in the County of , State of California. I am over the 

3 age of eighteen years and not a party to the within entitled cause. My business address is: 

6 10589 AND REQUEST FOR STAY OF PROCEEDINGS on the interested parties in 

7 said cause, by placing a true copy thereof, enclosed in an envelope addressed as follows: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Division of Worker's Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Division of Workers' Compensation 
320 W. Fourth St. 9th Floor 
Los Angeles, CA 90013 

DNM Pharmacy 
6221 Wilshire Blvd., #100 
Los Angeles, CA 90048 

I am readily familiar with the firm's practice of collection and processIng 

correspondence for mailing. Under that practice such envelope would be sealed and 

deposited with U.S. postal service on that SaIne day with postage thereon fully prepaid at , 

California in the ordinary course of business. I am aware that on motion of the party 

served, service is presumed invalid if postal cancellation date or postage meter date is 

more than one day after the date of deposit for mailing in this affidavit. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. Executed on October Z;, 2010, at , C~·.comia. 

J 



selF 19190 

STATE 
COMPENSATION 
iNSURANCE 

FUNC 

October 20, 2010 

IN REPLY REFER TO' 

Division of Workers' Compensation 
320 W. Fourth St., 9th Floor 
Los Angeles, CA 90013 

Division of Workers' Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Attn: WCJ Frank WCJKahn 

Re: Compound Pharmacy Consolidation 

Your Honors: 

ThaJ1l< you for the opportunity to participate in the Compounding Pharmacy Consolidation at 
the Los Angeles DWC. (Luis Arellano v. Sherman Oaks Auto Resort) ADJ2131629 (Lead 
case). 

State Fund is committed to the Global Resolution of all pharmacy liens as set forth in your 
motion which was previously set on October 5,2010. 

At this time State Fund will seek an expansion of the litigation to include all liens filed at all 
WCAB Boards which involve claims between the individual pharmacies and State Fund. 

A copy of the following petitions for consolidation are included: 

1. United Services Plus DBA Ronco Drug Pharmacy 
2. The Prescription Center Pharmacy 
3. RX Funding Solutions 
4. Priority First Professional Services 
5. Physicians Funding Solutions 
6. PhyMed, Inc. 
7. New Age Pharmaceuticals, Inc. 
8. NCL Pharmaceuticals, Inc. 
9. DNM Pharmacy 
10. Life Pharmaceutical Management 

These consolidations are limited to those pharmacies which have claims in excess of $1 OOk. 

LEGAL DEPARTMENT 
655 North Central Avenue • Glendale, CA 91203-1400 

(818) 291-7100 
Mailing Address: P.O. Box 92622· Los Angeles, CA 90009-2622 



Page: 2 
Re: Compound Pharmacy Consolidation 

State Fund has not included consolidations for California Pharmacy Management and Dr. 
Capen as they have been resolved per a Global Settlement Agreement for all Date of Service 
prior to 3/1/07. The balance of the liens are currently being negotiated. 

In addition State Fund has not filed for consolidation for the following entities: 

1. SD County Medical Association 
2. Physicians RX Network 
3. Panther Pharmaceutical Service 
4. Ali Mumtaz A 

State Fund believes that due to the smaller dollar amounts of these liens and with the assistance 
of the DWC, they may be resolved through expedited negotiation. 

At this time, State Fund requests that a Status Conference be set with each of the entities set 
forth herein so that we might explain the information required to begin the negotiation process. 

State Fund remains open to ADD any additional pharmacies at the request of the DWC. 

Sincerely, 

Robert A. Wilson 
Attorney 

gt 
enc!. 



2 

3 

4 

I Robert A. Wilson, (SBN 102943) 
State Compensation Insurance Fund 
655 North Central Avenue, Suite 400 
Glendale, CA 91203-1400 

Mailing Address: P.O. Box 92622 
Los i\ .. ngeles, CA 90009-2622 

5 Telephone: 818-550-5340 
Fax: 818-291-7356 

6 
Attorney for Defendant 

7 State Compensation Insurance Fund 

8 WORKERS' COMPENSATION APPEALS BOARD 

9 STATE OF CALIFORNIA 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

MEZA DE RUBIO, MARGARITA 
(05527158) MASTER FILE 

Applicant, 

NCL PHARMACEUTICALS, INC. 

Lien Claimant, 

v. 

NEWPORT APPAREL CORPORATION;STATE 
COMPENSATIO}~ rNSURA}~CE FlJND, 

Defendants. 

Case No. ADJ6754792 

PETITION FOR 
CONSOLIDATION 
PURSUANT TO 8 CAL 
CODE OF REGS 10589 
AND REQUEST FOR 
STAY OF PROCEEDINGS 

State Compensation Insurance Fund (State Fund) submits this Petition for 

Consolidation pursuant to 8 Cal Code Regs 10589 and 10591 and request for stay of 

proceedings. 

At this time State Fund iimits the scope of the Petition for Consolidation for 

the limited purpose of conducting reasonable discovery and settlement negotiations. 



II State Fund reserves the right to Petition to expand the consolidation for purposes of I 
2 litigation if necessary. 

3 Due to inadequate funding and a depletion of qualified personnel, the Workers' 

4 Compensation Appeals Board cannot adequately litigate the medical liens being filed 

5 II individually at the various Workers' Compensation Appeals Boards. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

On August 23, 2010 the Los Angeles District Office of the Workers' 

Compensation Appeals Board filed a "Motion to Consolidate and Stay all Lien 

Proceedings regarding Compound Pharmacy Liens" in the Master case of Luis 

Arellano ADJ2131629. 

The Board identified 21 separate pharmacies along with numerous "alleged" 

compounds which are common to these entities. 

The entities are as follows: 

Cal Pharmacy Management 
DNM Pharmacy 
Landmark Medical Management 
Life Pharmaceutical Management 
NCL Pharmacy 
New Age Pharmaceuticals 
Panther Pharmacy Management 
Phymed Inc 
Physician Funding 
Physician Rx Network 
Priority First Professional 
Rx Funding 
Sun Life Funding 
The Prescription Center Pharmacy 
United Services Plus 

The liens of Cal Pharmacy Management and Dr. Capen have resolved through 

23 II an existing Global Settlement Agreement. 

The compounds are as follows: 
24 

25 

26 

27 

28 

Amitriptyline DT 
Capsaicin 
Dendracin 
Diclofenac 

-2-



2 

3 

4 

5 II 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Gabapentin 
Ketoptofen 
Dextromethorphan 
Cycloprofen 
Cyclobenzaprine 
Fluribiprofen 
GKL Transdernal 
Lidoderm/Lidocaine 
Orpheadrine 
Sertaline 
Transdermal compound 

The motion filed by the Los Angeles WCAB is limited to only those lien claims 

which have been filed at the Los Angeles Board. 

State Compensation Insurance Fund welcomes the opportunity to assist in the 

resolution of the medical lien road black at the Los Angeles WCAB, however we believe 

that the most efficient utilization of resources require expansion of the scope of the 

consolidation to include all medic::!l lien issues between State Compensation Insurance 

Fund and each of the individual entities identified by the Board in their motion to 

consolidate. The consolidation should not be limited to the Los Angeles District office. 

At this time, State Fund is unable to determine the exact scope of the potential 

liability of these liens in that State Fund systems do not segregate procedures through 

identification of individual compounds. 

Extensive discovery is needed on a global basis to assess the risk of litigation and 

to obtain adequate settlement authority. 

State Fund needs to identify the proper parties pursuant to Labor Code § 10550 

before negotiations can be evaluated. 

Discovery would be extended to include the following common issues of law and 

23 II fact. 

24 

25 

26 

27 

28 

1. Has the pharmacy been properly licensed by the California Pharmacy Board to 

institute compound medications in the State of California, Business 
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Professions Code 4000, et seq., Board of Pharmacy Regs Title 16 Sec 1 700 et 

2 seq. 

3 2. Does a contract rate exist between State Fund and the pharmacy through 

4 Express Scripts relationship. 

5 3. Do the medications identified by the WCAB in its motion to consolidate 

6 constitute "compound" drugs which are exempt from Federal Food and Drug 

7 Administration (FDA) regulations. 

8 Common issues exist to determine whether the compounds are unique as to 

9 each patient or are they substantially commercially available compounds. 

10 4. Has the medical doctor adequately explained the necessities of a "compound" 

11 through the prescription and medical reports. 

12 5. Who actually performs the compounding function. 

13 6. What is the source and cost of the components involved in the compounding. 

14 7 . Was authorization for compound medication requested pursuant to through 

15 Utilization Review pursuant to CCR § 9792.6(0). 

16 8. What is the reasonable value of the compounded medications. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

9. Does the lien claimants itemization provide adequate information to 

determine reasonableness setting forth the following factors:: 

a. National Drug Control (NDC) 

b. Quantity 

c. List of items charged 

d. Name of each active ingredient 

e. Name of each inert ingredient 

f. The proportion of each ingredient in the compounded medication 

10. With respect to application of CCR § 9789.40 is the date of service prior to or 

subsequent to March 1, 2007. 

-4-



II II. Has the provider complied with reg. CCR 1716.1 in regards to 72 hours I 
2 samples and whether a proper follow up prescription has been supplied. 

3 12. Does lien claimant assert any other claims for reimbursement other than 

4 compound medications. 

5 Each of the entities referred to herein, have filed medical treatment liens to pursue 

6 additional payment for the payment of the compound medications. 

7 It is anticipated that the medical liens will involve several thousand claims, each 

8 of which would involve a separate hearing at the Workers' Compensation Appeals Board. 

9 Consolidation allows the Workers' Compensation Appeals Board to avoid 

10 multiple trials on the same issue and with the same parties, and to provide a more 

11 consistent outcome. 

12 Given the potential that some of these entities may have filed liens venue in 

13 Boards other than the Los Angeles WCAB, State Fund specifically requests that this 

14 consolidation be venue at the Van Nuys WCAB under the supervision of Chief Workers' 

15 Compensation Judge Mark L. Kahn. 

16 State Fund respectfully requests that a stay of all proceedings relating to all named 

1 7 entities against State Compensation Insurance Fund be granted. The request for stay 

18 includes, but is not limited to, suspension of actions to bring liens to Conference and/or 

19 Trial as well as cancellation of trials on lien-related issues that are already scheduled. 

20 State Fund agrees that a list of claims will be provided to the WCAB when 

21 discovery regarding identification of all claims is completed. 

22 Nothing in this Petition shall neither be construed as a waiver by State Fund of 

23 I any defenses against lien claimants. State Fund does not waive the right to seek credit I 
24 and/or reimbursement or any other rights to which State Fund may be entitled against lien 

25 claimant. 

26 

27 

28 
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1 WHEREFORE, State Compensation Insurance Fund respectfully requests that in 

2 the interest of judicial economy, evidence duplication of discovery and trial associated 

3 preparation costs and for all other reasons indicated above, this Court: 

4 1. Consolidate for purposes of Discovery and settlement all lien claims of the 

5 above described entity against State Compensation Insurance Fund. 

6 2. Issue a stay of all WCAB set forth herein, and 

7 3. Allow parties to submit a list of lien claims subject hereto at the close of 

8 discovery. 

9 

10 Dated: October 19,2010 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respectfully submitted, 

STATE COMPENSATION INSURANCE 
FUND 

By: ~(l~L 
Robert A. Wilson, Attorney 
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1 II PROOF OF SERVICE BY MAIL - CCP 1013a, 2015.5 

2 I declare that I am employed in the County of , State of California. I am over the 

3 age of eighteen years and not a party to the within entitled cause. My business address is: 

4 655 N. Central Ave., Glendale, CA 91203 . On OctoberLI ,2010, I served the attached I 
5 II PETITION FOR CONSOLIDATION PURSUANT TO 8 CAL CODE OF REGS 

6 10589 AND REQUEST FOR STAY OF PROCEEDINGS on the interested parties in 

7 said cause, by placing a true copy thereof, enclosed in an envelope addressed as follows: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Division of Worker's Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Division of Workers' Compensation 
320 W. Fourth St. 9th Floor 
Los Angeles, CA 90013 

NCL Pharmaceuticals, Inc. 
P.O. Box 250337 
Glendale, CA 91225 

I am readily familiar with the firm's practice of collection and processing 

correspondence for mailing. Under that practice such envelope would be sealed and 

deposited with U.S. postal service on that same day with postage thereon fully prepaid at , 

California in the ordinary course of business. I am aware that on motion of the party 

served, service is presumed invalid if postal cancellation date or postage meter date is 

more than one day after the date of deposit for mailing in this affidavit. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. Executed on October ;W, 2010, at, C lifornia. 
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STATE 
COMPENSATION 
INSURANCE 

FUND 

October 20,2010 

IN REPLY REFER TO: 

Division of Workers' Compensation 
320 W. Fourth St., 9th Floor 
Los Angeles, CA 90013 

Division of Workers' Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Attn: WeJ Frank WCJKahn 

Re: Compound Pharmacy Consolidation 

Your Honors: 

Thank you for the opportunity to participate in the Compounding Pharmacy Consolidation at 
the Los Angeles DWC. (Luis Arellano v. Sherman Oaks Auto Resort) ADJ2131629 (Lead 
case). 

State Fund is committed to the Global Resolution of all pharmacy liens as set forth in your 
motion which was previously set on October 5, 2010. 

At this time State Fund will seek an expansion of the litigation to include all liens filed at all 
WCAB Boards which involve claims between the individual pharmacies and State Fund. 

A copy of the following petitions for consolidation are included: 

1. United Services Plus DBA Ronco Drug Pharmacy 
2. The Prescription Center Pharmacy 
3. RX Funding Solutions 
4. Priority First Professional Services 
5. Physicians Funding Solutions 
6. PhyMed, Inc. 
7. New Age Pharmaceuticals, Inc. 
8. NCL Pharmaceuticals, Inc. 
9. DNM Pharmacy 
10. Life Pharmaceutical Management 

These consolidations are limited to those pharmacies which have claims in excess of $1 OOk. 

LEGAL DEPARTMENT 
655 North Central Avenue· Glendale, CA 91203-1400 

(818) 291-7100 
Mailing Address: P.O. Box 92622· Los Angeles, CA 90009-2622 



Page: 2 
Re: Compound Pharmacy Consolidation 

State Fund has not included consolidations for California Pharmacy Management and Dr. 
Capen as they have been resolved per a Global Settlement Agreement for all Date of Service 
prior to 3/1/07. The balance of the liens are currently being negotiated. 

In addition State Fund has not filed for consolidation for the following entities: 

1. SD County Medical Association 
2. Physicians RX Network 
3. Panther Pharmaceutical Service 
4. Ali Mumtaz A 

State Fund believes that due to the smaller dollar amounts of these liens and with the assistance 
of the DWC, they may be resolved through expedited negotiation. 

At this time, State Fund requests that a Status Conference be set with each of the entities set 
forth herein so that we might explain the information required to begin the negotiation process. 

State Fund remains open to ADD any additional pharmacies at the request of the DWC. 

Sincerely, 

Robert A. Wilson 
Attorney 

gt 
encl. 



1 II ~~~:~~~~~~~t~~~SI~~::'~~V~d 
2 655 North Central Avenue, Suite 400 

Glendale, CA 91203-1400 
3 

Mailing Address: P.O. Box 92622 
4 Los Angeles, CA 90009-2622 

5 I Telephone: 818-550-5340 
Fax: 818-291-7356 

6 
Attorney for Defendant 

7 State Compensation Insurance Fund 

8 WORKERS' COMPENSATION APPEALS BOARD 

9 STATE OF CALIFORNIA 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

LOVE, RICKY (05240730) MASTER FILE 

Applicant, 

NEW AGE PHARMACEUTICALS, INC. 

Lien Claimant, 

v. 

LOS ANGELES CONSERVATION 
CORPORATION; STATE COMPENSATION 
INSURANCE FUND, 

Defendants. 

Case No. ADJ2581304 

PETITION FOR 
CONSOLIDATION 
PURSUANT TO 8 CAL 
CODE OF REGS 10589 
AND REQUEST FOR 
STAY OF PROCEEDINGS 

State Compensation Insurance Fund (State Fund) submits this Petition for 

Consolidation pursuant to 8 Cal Code Regs 10589 and 10591 and request for stay of 

proceedings. I 

At this time State Fund limits the scope of the Petition for Consolidation for 

the limited purpose of conducting reasonable discovery and settlement negotiations. 



II State Fund reserves the right to Petition to expand the consolidation for purposes of I 
2 litigation if necessary. 

3 Due to inadequate funding and a depletion of qualified personnel, the W orkers ~ 

4 Compensation Appeals Board cannot adequately litigate the medical liens being filed 

5 I individually at the various Workers' Compensation Appeals Boards. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

On August 23, 2010 the Los Angeles District Office of the Workers' 

Compensation Appeals Board filed a "Motion to Consolidate and Stay all Lien 

Proceedings regarding Compound Pharmacy Liens" in the Master case of Luis 

Arellano ADJ2131629. 

The Board identified 21 separate pharmacies along with numerous "alleged" 

compounds which are common to these entities. 

The entities are as follows: 

Cal Pharmacy Management 
DNM Pharmacy 
Landmark Medical Management 
Life Pharmaceuticai ivianagement 
NCL Pharmacy 
New Age Pharmaceuticals 
Panther Pharmacy Management 
Phymed Inc 
Physician Funding 
Physician Rx Network 
Priority First Professional 
Rx Funding 
Sun Life Funding 
The Prescription Center Pharmacy 
United Services Plus 

The liens of Cal Pharmacy Management and Dr. Capen have resolved through 

an existing Global Settlement Agreement. 

The compounds are as follows: 

Amitriptyline DT 
Capsaicin 
Dendracin 
Diclofenac 

-2-
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Gabapentin 
Ketoptofen 
Dextromethorphan 
Cycloprofen 
Cyclobenzaprine 
Fluribiprofen 
GKL Transdernal 
Lidoderm/Lidoca j ne 
Orpheadrine 
Sertaiine 
Transdermal compound 

The motion filed by the Los Angeles WCAB is limited to only those lien claims 

which have been filed at the Los Angeles Board. 

State Compensation Insurance Fund welcomes the opportunity to assist in the 

resolution of the medical lien road black at the Los Angeles WCAB, however we believe 

that the most efficient utilization of resources require expansion of the scope of the 

consolidation to include all medical lien issues between State Compensation Insurance 

Fund and each of the individual entities identified by the Board in their motion to 

consolidate. The consolidation should not be limited to the Los Angeles District office. 

At this time, State Fund is unable to determine the exact scope of the potential 

liability of these liens in that State Fund systems do not segregate procedures through 

identification of individual compounds. 

Extensive discovery is needed on a global basis to assess the risk of litigation and 

to obtain adequate settlement authority. 

State Fund needs to identify the proper parties pursuant to Labor Code § 10550 

before negotiations can be evaluated. 

Discovery would be extended to include the following common issues of law and 

fact. 

1. Has the pharmacy been properly licensed by the California Pharmacy Board to 

institute compound medications in the State of California, Business 

-3-



Professions Code 4000, et seq., Board of Pharmacy Regs Title 16 Sec 1700 et 

seq. 

2. Does a contract rate exist between State Fund and the pharmacy through 

Express Scripts relationship. 

3. Do the medications identified by the WCAB in its motion to consolidate 

constitute "compound" drugs which are exempt from Federal Food and Drug 

Administration (FDA) regulations. 

Common issues exist to determine whether the compounds are unique as to 

each patient or are they substantially commercially available compounds. 

4. Has the medical doctor adequately explained the necessities of a "compound" 

through the prescription and medical reports. 

5. Who actually performs the compounding function. 

6. What is the source and cost of the components involved in the compounding. 

7. Was authorization for compound medication requested pursuant to through 

Utilization Review pursuant to CCR § 9792.6(0). 

8. What is the reasonable value of the compounded medications. 

9. Does the lien claimants itemization provide adequate information to 

determine reasonableness setting forth the following factors:: 

a. National Drug Control (NDC) 

b. Quantity 

c. List of items charged 

d. Name of each active ingredient 

e. Name of each inert ingredient 

f. The proportion of each ingredient in the compounded medication 

10. With respect to application of CCR § 9789.40 is the date of service prior to or 

subsequent to March 1, 2007. 

-4-
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3 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

11. Has the provider complied with reg. CCR 1716.1 in regards to 72 hours I 

samples and whether a proper follow up prescription has been supplied. 

12. Does lien claimant assert any other claims for reimbursement other than 

compound medications. 

Each of the entities referred to herein, have filed medical treatment liens to pursue 

additional payment for the payment of the compound medications. 

It is anticipated that the medical liens will involve several thousand claims, each 

of which would involve a separate hearing at the Workers' Compensation Appeals Board. 

Consolidation allows the Workers' Compensation Appeals Board to avoid 

multiple trials on the same issue and with the same parties, and to provide a more 

consistent outcome. 

Given the potential that some of these entities may have filed liens venue in 

Boards other than the Los Angeles WCAB, State Fund specifically requests that this 

consolidation be venue at the Van Nuys WCAB under the supervision of Chief Workers' 

Compensation Judge Mark L. Kahn. 

State Fund respectfully requests that a stay of all proceedings relating to all named 

entities against State Compensation Insurance Fund be granted. The request for stay 

includes, but is not limited to, suspension of actions to bring liens to Conference andlor 

Trial as well as cancellation of trials on lien-related issues that are already scheduled. 

State Fund agrees that a list of claims will be provided to the WCAB when 

discovery regarding identification of all claims is completed. 

Nothing in this Petition shall neither be construed as a waiver by State Fund of 

any defenses against lien claimants. State Fund does not waive the right to seek credit 

andlor reimbursement or any other rights to which State Fund may be entitled against lien 

claimant. 

-5-



1 WHEREFORE, State Compensation Insurance Fund respectfully requests that in 

2 the interest of judicial economy, evidence duplication of discovery and trial associated 

3 preparation costs and for all other reasons indicated above, this Court: 

4 1. Consolidate for purposes of Discovery and settlement all lien claims of the 

5 above described entity against State Compensation Insurance Fund. 

6 2. Issue a stay of all WCAB set forth herein, and 

7 3. Allow parties to submit a list of lien claims subject hereto at the close of 

8 discovery. 

9 

10 Dated: October 19,2010 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respectfully submitted, 

STATE COMPENSATION INSURANCE 
FUND 

By: QU~~L 
Robert A. Wilson, Attorney 
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PROOF OF SERVICE BY MAIL - CCP 1013a, 2015.5 

I declare that I am employed in the County of , State of California. I am over the 

age of eighteen years and not a party to the within entitled cause. My business address is: 

655 N. Central Ave., Glendale, CA 91203 . On October 11 ,2010, I served the attached 

PETITION FOR CONSOLIDATION PURSUANT TO 8 CAL CODE OF REGS 

10589 AND REQUEST FOR STAY OF PROCEEDINGS on the interested parties in 

said cause, by placing a true copy thereof, enclosed in an envelope addressed as follows: 

Division of Worker's Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Division of Workers' Compensation 
320 W. Fourth St. 9th Floor 
Los Angeles, CA 90013 

New Age Pharmaceuticals, Inc. 
1147 S. Beverly Drive, Suite B 
Los .Angeles, C.A 90035 

I am readily familiar with the firm's practice of collection and processIng 

correspondence for mailing. Under that practice such envelope would be sealed and 

deposited with U.S. postal service on that same day with postage thereon fully prepaid at , 

California in the ordinary course of business. I am aware that on motion of the party 

served, service is presumed invalid if postal cancellation date or postage meter date is 

more than one day after the date of deposit for mailing in this affidavit. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. Executed on October 2), 2010, at , California. 



Rr:IF H)1~O 

STATE 
COMPENSATION 
INSURANCE 

FUND 

October 20,2010 

IN REPLY REFER TO: 

Division of Workers' Compensation 
320 W. Fourth St., 9th Floor 
Los Angeles, CA 90013 

Division of Workers' Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Attn: WCJ Frank WCJKahn 

Re: Compound Pharmacy Consolidation 

Your Honors: 

Thank you for the opportunity to participate in the Compounding Pharmacy Consolidation at 
the Los Angeles DWC. (Luis Arellano v. Sherman Oaks Auto Resort) ADJ2131629 (Lead 
case). 

motion which was previously set on October 5, 2010. 

At this time State Fund will seek an expansion of the litigation to include all liens filed at all 
WCAB Boards which involve claims between the individual pharmacies and State Fund. 

A copy of the following petitions for consolidation are included: 

1. United Services Plus DBA Ronco Drug Pharmacy 
2. The Prescription Center Pharmacy 
3. RX Funding Solutions 
4. Priority First Professional Services 
5. Physicians Funding Solutions 
6. PhyMed, Inc. 
7. New Age Pharmaceuticals, Inc. 
8. NCL Pharmaceuticals, Inc. 
9. DNM Pharmacy 
10. Life Pharmaceutical Management 

These consolidations are limited to those pharmacies which have claims in excess of $1 OOk. 

LEGAL DEPARTMENT 
655 North Central Avenue· Glendale, CA 91203-1400 

(818) 291-7100 
Mailing Address: P.O. Box 92622· Los Angeles, CA 90009-2622 



Page: 2 
Re: Compound Phal111acy Consolidation 

State Fund has not included consolidations for California Phal111acy Management and Dr. 
Capen as they have been resolved per a Global Settlement Agreement for all Date of Service 
prior to 3/1/07. The balance of the liens are currently being negotiated. 

In addition State Fund has not filed for consolidation for the following entities: 

1. SD County Medical Association 
2. Physicians RX Network 
3. Panther Phal111aceutical Service 
4. Ali Mumtaz A 

State Fund believes that due to the smaller dollar amounts of these liens and with the assistance 
of the DWC, they may be resolved through expedited negotiation. 

At this time, State Fund requests that a Status Conference be set with each of the entities set 
forth herein so that we might explain the infol111ation required to begin the negotiation process. 

State Fund remains open to ADD any additional phal111acies at the request of the DWC. 

Sincerely, 

Robert A. Wilson 
Attorney 

gt 
encl. 



II ~~~~~~~~~~~3~~SI~~r~~~'\?~nd 
2 655 North Central Avenue, Suite 400 

Glendale, CA 91203-1400 
3 

Mailing Address: P.O. Box 92622 
4 Los Angeles, CA 90009-2622 

5 Telephone: 818-550-5340 
Fax: 818-291-7356 

6 
Attorney for Defendant 

7 State Compensation Insurance Fund 

8 WORKERS' COMPENSATION APPEALS BOARD 

9 STATE OF CALIFORNIA 

10 

11 PALLARES, MAURICIO (04997538) MASTER FILE 

12 Applicant, 

13 PHYMED, INC. 

14 Lien Claimant, 

15 

16 

17 

18 

19 

v. 

EPIK INCORPORATED; STATE 
COMPENSATION INSURANCE FUND, 

Defendants. 

Case No. ADJ2393375 

PETITION FOR 
CONSOLIDATION 
PURSUANT TO 8 CAL 
CODE OF REGS 10589 
AND REQUEST FOR 
STAY OF PROCEEDINGS 

20 State Compensation Insurance Fund (State Fund) submits this Petition for 

21 Consolidation pursuant to 8 Cal Code Regs 10589 and 10591 and request for stay of 

22 proceedings. 

23 II At this time State Fund limits the scope of the Petition for Consolidation for 

24 

25 

26 

27 

28 

the limited purpose of conducting reasonable discovery and settlement negotiations. 

State Fund reserves the right to Petition to expand the consolidation for purposes of 

litigation if necessary. 
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Due to inadequate funding and a depletion of qualified personnel, the Workers' 

Compensation Appeals Board cannot adequately litigate the medical liens being filed 

individually at the various Workers' Compensation Appeals Boards. 

On August 23, 2010 the Los Angeles District Office of the Workers' 

Compensation Appeals Board filed a "Motion to Consolidate and Stay all Lien 

Proceedings regarding Compound Pharmacy Liens" in the Master case of Luis 

Arellano ADJ2131629. 

The Board identified 21 separate pharmacies along with numerous "alleged" 

compounds which are common to these entities. 

The entities are as follows: 

Cal Pharmacy Management 
DNM Pharmacy 
Landmark Medical Management 
Life Pharmaceutical Management 
NCL Pharmacy 
New Age Pharmaceuticals 
Panther Pharmacy Management 
Phymed Inc 
Physician Funding 
Physician Rx Network 
Priority First Professional 
Rx Funding 
Sun Life Funding 
The Prescription Center Pharmacy 
United Services Plus 

The liens of Cal Pharmacy Management and Dr. Capen have resolved through 

an existing Global Settlement Agreement. 

The compounds are as follows: 

Amitriptyline DT 
Capsaicin 
Dendracin 
Diclofenac 
Gabapentin 
Ketoptofen 
Dextromethorphan 
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11 
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Cyclobenzaprine 
Fluribiprofen 
GKL Transdernal 
Lidoderm/Lidocaine 
Orpheadrine 
Sertaline 
Transdermai compound 

The motion filed by the Los j\.ngeles \VCAB is limited to only those lien clairDs 

which have been filed at the Los Angeles Board. 

State Compensation Insurance Fund welcomes the opportunity to assist in the 

resolution of the medical lien road black at the Los Angeles WCAB, however we believe 

that the most efficient utilization of resources require expansion of the scope of the 

consolidation to include all medical lien issues between State Compensation Insurance 

Fund and each of the individual entities identified by the Board in their motion to 

consolidate. The consolidation should not be limited to the Los Angeles District office. 

At this time, State Fund is unable to determine the exact scope of the potential 

liability of these liens in that State Fund systems do not segregate procedures through 

identification of individual compounds. 

Extensive discovery is needed on a global basis to assess the risk of litigation and 

to obtain adequate settlement authority. 

State Fund needs to identify the proper parties pursuant to Labor Code § 10550 

before negotiations can be evaluated. 

Discovery would be extended to include the following common issues of law and 

fact. 

1. Has the pharmacy been properly licensed by the California Pharmacy Board to 

institute compound medications in the State of California, Business 

Professions Code 4000, et seq., Board of Pharmacy Regs Title 16 Sec 1700 et 

seq. 

-3-



1 II 
2 

3 

4 

5 II 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. Does a contract rate exist between State Fund and the pharmacy through I 
Express Scripts relationship. 

3. Do the medications identified by the WCAB in its motion to consolidate 

constitute "compound" drugs which are exempt from Federal Food and Drug 

Administration (FDA) regulations. 

Common issues exist to determine whether the compounds are unique as to 

each patient or are they substantially commercially available compounds. 

4. Has the medical doctor adequately explained the necessities of a "compound" 

through the prescription and medical reports. 

5. Who actually performs the compounding function. 

6. What is the source and cost of the components involved in the compounding. 

7. Was authorization for compound medication requested pursuant to tt-tiough 

Utilization Review pursuant to CCR § 9792.6(0). 

8. What is the reasonable value of the compounded medications. 

9. Does the lien claimants itemization provide adequate information to 

determine reasonableness setting forth the following factors:: 

a. National Drug Control (NDC) 

b. Quantity 

c. List of items charged 

d. Name of each active ingredient 

e. Name of each inert ingredient 

f. The proportion of each ingredient in the compounded medication 

10. With respect to application of CCR § 9789.40 is the date of service prior to or 

subsequent to March 1, 2007. 

11. Has the provider complied with reg. CCR 1716.1 in regards to 72 hours 

samples and whether a proper follow up prescription has been supplied. 
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1 II 12. Does lien claimant assert any other claims for reimbursement other than I 
2 compound medications. 

3 Each of the entities referred to herein, have filed medical treatment liens to pursue 

4 additional payment for the payment of the compound medications. 

5 It is anticipated that the medical liens will involve several thousand claims, each 

6 of which would involve a separate hearing at the Workers' Compensation Appeals Board. 

7 Consolidation allows the Workers' Compensation Appeals Board to avoid 

8 multiple trials on the same issue and with the same parties, and to provide a more 

9 consistent outcome. 

10 Given the potential that some of these entities may have filed liens venue in 

11 Boards other than the Los Angeles WCAB, State Fund specifically requests that this 

12 consolidation be venue at the Van Nuys WCA.B under the supervision of Chief Workers' 

13 Compensation Judge Mark L. Kahn. 

14 State Fund respectfully requests that a stay of all proceedings relating to all named 

15 entities against State Compensation Insurance Fund be granted. The request for stay 

16 includes, but is not limited to, suspension of actions to bring liens to Conference and/or 

17 Trial as well as cancellation of trials on lien-related issues that are already scheduled. 

18 State Fund agrees that a list of claims will be provided to the WCAB when 

19 discovery regarding identification of all claims is completed. 

20 Nothing in this Petition shall neither be construed as a waiver by State Fund of 

21 any defenses against lien claimants. State Fund does not waive the right to seek credit 

22 and/or reimbursement or any other rights to which State Fund may be entitled against lien 

23 II claimant. 

24 WHEREFORE, State Compensation Insurance Fund respectfully requests that in 

25 

26 

27 

28 

the interest of judicial economy, evidence duplication of discovery and trial associated 

preparation costs and for all other reasons indicated above, this Court: 

-5-



1. Consolidate for purposes of Discovery and settlement all lien claims of the 

above described entity against State Compensation Insurance Fund. 

2. Issue a stay of all WCAB set forth herein, and 

3. Allow parties to submit a list of lien claims subject hereto at the close of 

discovery. 

Dated: October 19,2010 Respectfully submitted, 

STATE COMPENSATION INSURANCE 
FUND 

By: 
Robert A. Wilson, Attorney 
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II PROOF OF SERVICE BY MAIL - CCP 1013a, 2015.5 

2 I declare that I am employed in the County of , State of California. I am over the 

3 age of eighteen years and not a party to the within entitled cause. My business address is: 

4 655 N. Central Ave., Glendale, CA 91203 . On October 2.J, 2010, I served the attached 

5 PETITION FOR CONSOLIDATION PURSUANT TO 8 CAL CODE OF REGS 

6 10589 AND REQUEST FOR STAY OF PROCEEDINGS on the interested parties in 

7 said cause, by placing a true copy thereof, enclosed in an envelope addressed as follows: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Division of Worker's Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Division of Workers' Compensation 
320 W. Fourth St. 9th Floor 
Los ~A~ngeles, C~A~ 90013 

PhyMed, Inc. 
28720 Roadside Dr., Suite 275 
Agoura Hills, CA 91301-6067 

I am readily familiar with the firm's practice of collection and processing 

correspondence for mailing. Under that practice such envelope would be sealed and 

deposited with U.S. postal service on that same day with postage thereon fully prepaid at , 

California in the ordinary course of business. I am aware that on motion of the party 

served, service is presumed invalid if postal cancellation date or postage meter date is 

more than one day after the date of deposit for mailing in this affidavit. 

I de{'l~rp llnrlpr npnalty "fnprl11ru under thp l~uTC' "f'thp Statp At' r~l~t'Arnl'a that tho 

23 'I foregoing i::~: :::~~~:~ct. E:e::~:::n~~cto~~: '~:~~~~:':t C:li::~~~<V'" , "" 
24 

25 

26 

27 

28 
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STATE 
COMPENSATION 
INSURANCE 

FUND 

October 20,2010 

IN REPLY REFER TO: 

Division of Workers' Compensation 
320 W. Fourth St., 9th Floor 
Los Angeles, CA 90013 

Division of Workers' Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Attn: WCJ Frank WCJKahn 

Re: Compound Pharmacy Consolidation 

Your Honors: 

Thank you for the opportunity to participate in the Compounding Pharmacy Consolidation at 
the Los Angeles DWC. (Luis Arellano v. Sherman Oaks Auto Resort) ADJ2131629 (Lead 
case). 

State Fund is committed to the Global Resolution of all phannacy liens as set forth in your 
motion which was previously set on October 5, 2010. 

At this time State Fund will seek an expansion of the litigation to include all liens filed at all 
WCAB Boards which involve claims between the individual pharmacies and State Fund. 

A copy of the following petitions for consolidation are included: 

1. United Services Plus DBA Ronco Drug Pharmacy 
2. The Prescription Center Pharmacy 
3. RX Funding Solutions 
4. Priority First Professional Services 
5. Physicians Funding Solutions 
6. PhyMed, Inc. 
7. New Age Pharmaceuticals, Inc. 
8. NCL Pharmaceuticals, Inc. 
9. DNM Pharmacy 
10. Life Pharmaceutical Management 

These consolidations are limited to those pharmacies which have c1ain1s in excess of $1 OOk. 

LEGAL DEPARTMENT 
655 North Central Avenue· Glendale, CA 91203-1400 

(818) 291-7100 
Mailing Address: P.O. Box 92622· Los Angeles, CA 90009-2622 



Page: 2 
Re: Compound Pharmacy Consolidation 

State Fund has not included consolidations for California Pharmacy Management and Dr. 
Capen as they have been resolved per a Global Settlement Agreement for all Date of Service 
prior to 3/1/07. The balance of the liens are currently being negotiated. 

In addition State Fund has not filed for consolidation for the following entities: 

1. SD County Medical Association 
2. Physicians RX Network 
3. Panther Pharmaceutical Service 
4. Ali Mumtaz A 

State Fund believes that due to the smaller dollar amounts of these liens and with the assistance 
of the DWC, they may be resolved through expedited negotiation. 

At this time, State Fund requests that a Status Conference be set with each of the entities set 
forth herein so that we might explain the information required to begin the negotiation process. 

State Fund remains open to ADD any additional pharmacies at the request of the DWC. 

Sincerely, 

Robert A. Wilson 
Attorney 

gt 
encl. 
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3 

4 

II Robert A. Wilson, (SBN 102943) 
State Compensation Insurance Fund 
655 North Central Avenue, Suite 400 
Glendale, CA 91203-1400 

Mailing Address: P.O. Box 92622 
Los Angeles, CA 90009-2622 

5 Telephone: 818-550-5340 
Fax: 818-291-7356 

6 
Attorney for Defendant 

7 State Compensation Insurance Fund 

8 WORKERS' COMPENSATION APPEALS BOARD 

9 STATE OF CALIFORNIA 

10 

11 MORALES, MARIA (05211400) MASTER FILE 

12 

13 

14 

15 

16 

17 

18 

19 

Applicant, 

PRIORITY FIRST PROFESSIONAL SERVICES 

Lien Claimant, 

v. 

PHILMORROW AMERICA, INC.; STATE 
COMPENSATION INSURANCE FUND, 

Defendants. 

Case No. ADJ2825602 

PETITION FOR 
CONSOLIDATION 
PURSUANT TO 8 CAL 
CODE OF REGS 10589 
AND REQUEST FOR 
STAY OF PROCEEDINGS 

20 State Compensation Insurance Fund (State Fund) submits this Petition for 

21 Consolidation pursuant to 8 Cal Code Regs 10589 and 10591 and request for stay of 

22 I proceedings. 

23 At this time State Fund limits the scope of the Petition for Consolidation for 

24 

25 

26 

27 

28 

the limited purpose of conducting reasonable discovery and settlement negotiations. 

State Fund reserves the right to Petition to expand the consolidation for purposes of 

litigation if necessary. 



II Due to inadequate funding and a depletion of qualified personnel, the Workers' 

2 Compensation Appeals Board cannot adequately litigate the medical liens being filed 

3 individually at the various Workers' Compensation Appeals Boards. 

4 On August 23, 2010 the Los Angeles District Office of the Workers' 

5 II Compensation Appeals Board filed a "Motion to Consolidate and Stay all Lien 
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Proceedings regarding Compound Pharmacy Liens" in the Master case of Luis 

Arellano ADJ2131629. 

The Board identified 21 separate pharmacies along with numerous "alleged" 

compounds which are common to these entities. 

The entities are as follows: 

Cal Pharmacy Management 
DNM Pharmacy 
Landmark Medical Management 
Life Pharmaceutical Management 
NCL Pharmacy 
New Age Pharmaceuticals 
Panther Pharmacy Management 
Phymed Inc 
Physician Funding 
Physician Rx Network 
Priority First Professional 
Rx Funding 
Sun Life Funding 
The Prescription Center Pharmacy 
United Services Plus 

The liens of Cal Pharmacy Management and Dr. Capen have resolved through 

an existing Global Settlement Agreement. 

The compounds are as follows: 

Amitriptyline DT 
Capsaicin 
Dendracin 
Diclofenac 
Gabapentin 
Ketoptofen 
Dextromethorphan 

-2-



1 

" 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Cycloprofen 
Cyclobenzaprine 
Fluribiprofen 
GKL Transdernal 
Lidoderm/Lidocaine 
Orpheadri ne 
Sertaline 
Transdermal compound 

The rnotion filed by the Los Angeles WeAB is limited to only those lien claims 

which have been filed at the Los Angeles Board. 

State Compensation Insurance Fund welcomes the opportunity to assist in the 

resolution of the medical lien road black at the Los Angeles WCAB, however we believe 

that the most efficient utilization of resources require expansion of the scope of the 

consolidation to include all medical lien issues between State Compensation Insurance 

Fund and each of the individual entities identified by the Board in their motion to 

consolidate. The consolidation should not be limited to the Los Angeles District office. 

At this time, State Fund is unable to determine the exact scope of the potential 

liability of these liens in that State Fund systems do not segregate procedures through 

identification of individual compounds. 

Extensive discovery is needed on a global basis to assess the risk of litigation and 

to obtain adequate settlement authority. 

State Fund needs to identify the proper parties pursuant to Labor Code § 10550 

before negotiations can be evaluated. 

Discovery would be extended to include the following common issues of law and 

fact. 

1. Has the phannacy been properly licensed by the California Pharmacy Board to 

institute compound medications in the State of California, Business 

Professions Code 4000, et seq., Board of Pharmacy Regs Title 16 Sec 1700 et 

seq. 
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2. Does a contract rate exist between State Fund and the pharmacy through I 

Express Scripts relationship. 

3. Do the medications identified by the WCAB in its motion to consolidate 

constitute "compound" drugs which are exempt from Federal Food and Drug 

Administration (FDA) regulations. 

Common issues exist to determine whether the compounds are unique as to 

each patient or are they substantially commercially available compounds. 

4. Has the medical doctor adequately explained the necessities of a "compound" 

through the prescription and medical reports. 

5. Who actually performs the compounding function. 

6. What is the source and cost of the components involved in the compounding. 

7. Was authorization for compound medication requested pursuant to through 

Utilization Review pursuant to CCR § 9792.6(0). 

8. What is the reasonable value of the compounded medications. 

9. Does the lien claimants itemization provide adequate information to 

determine reasonableness setting forth the following factors:: 

a. National Drug Control (NDC) 

b. Quantity 

c. List of items charged 

d. Name of each active ingredient 

e. Name of each inert ingredient 

f. The proportion of each ingredient in the compounded medication 

10. With respect to application of CCR § 9789.40 is the date of service prior to or 

subsequent to March 1, 2007. 

11. Has the provider complied with reg. CCR 1716.1 in regards to 72 hours 

samples and whether a proper follow up prescription has been supplied. 
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12. Does lien claimant assert any other claims for reimbursement other than 

compound medications. 

Each of the entities referred to herein, have filed medical treatment liens to pursue 

additional payment for the payment of the compound medications. 

It is anticipated that the medical liens will involve several thousand claims, each 

of which would involve a separate hearing at the Workers' Compensation Appeals Board. 

Consolidation allows the Workers' Compensation Appeals Board to avoid 

multiple trials on the same issue and with the same parties, and to provide a more 

consistent outcome. 

Given the potential that some of these entities may have filed liens venue in 

Boards other than the Los Angeles WCAB, State Fund specifically requests that this 

consolidation be venue at the Van Nuys WCAB under the supervision of Chief Workers' 

Compensation Judge Mark L. Kahn. 

State Fund respectfully requests that a stay of all proceedings relating to all named 

entities against State Compensation Insurance Fund be granted. The request for stay 

includes, but is not limited to, suspension of actions to bring liens to Conference and/or 

Trial as \vell as cancellation of trials on lien-related issues that are already scheduled. 

State Fund agrees that a list of claims will be provided to the WCAB when 

discovery regarding identification of all claims is completed. 

Nothing in this Petition shall neither be construed as a waiver by State Fund of 

any defenses against lien claimants. State Fund does not waive the right to seek credit 

and/or reimbursement or any other rights to which State Fund may be entitled against lien 

claimant. 

WHEREFORE, State Compensation Insurance Fund respectfully requests that in 

the interest of judicial economy, evidence duplication of discovery and trial associated 

preparation costs and for all other reasons indicated above, this Court: 

-5-



1. Consolidate for purposes of Discovery and settlement all lien claims of the 

above described entity against State Compensation Insurance Fund. 

2. Issue a stay of all WCAB set forth herein, and 

3. Allow parties to submit a list of lien claims subject hereto at the close of 

discovery. 

Dated: October 19,2010 Respectfully submitted, 

STATE COMPENSATION INSURANCE 
FUND 

By: ~Cl~L 
Robert A. Wilson, Attorney 
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PROOF OF SERVICE BY MAIL - CCP 1013a, 2015.5 

I declare that I am employed in the County of , State of California. I am over the 

age of eighteen years and not a party to the within entitled cause. My business address is: 

655 N. Central Ave.; Glendale, CA 91203 . On October)'( , 2010, I served the attached 

PETITION FOR CONSOLIDATION PURSUANT TO 8 CAL CODE OF REGS 

10589 AND REQUEST FOR STAY OF PROCEEDINGS on the interested parties in 

said cause, by placing a true copy thereof, enclosed in an envelope addressed as follows: 

Division of Worker's Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Division of Workers' Compensation 
320 W. Fourth St. 9th Floor 
Los Angeles, CA 90013 

Priority First Professional Services 
245 East Redlands Boulevard, Suite K 
San Bernardino, CA 92408 

I am readily familiar with the firm's practice of collection and processing 

correspondence for mailing. Under that practice such envelope would be sealed and 

deposited with U.S. postal service on that same day with postage thereon fully prepaid at , 

California in the ordinary course of business. I am aware that on motion of the party 

served, service is presumed invalid if postal cancellation date or postage meter date is 

more than one day after the date of deposit for mailing in this affidavit. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct Executed on Oc~ober .tl, 2010, at ,.~california. 

n ~ 
f'~.A..A..~ ~ ti ,\~ 

, ""'-'" "--
Gra~a Ta orra 

'>,..~, ......... " 
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STATE 
COMPENSATION 
INS U RAN C,I;: 

FUNO 

October 20, 2010 

IN REPLY REFER TO-

Division of Workers' Compensation 
320 W. Fourth St., 9th Floor 
Los Angeles, CA 90013 

Division of Workers' Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Attn: WCJ Frank WCJKahn 

Re: Compound Pharmacy Consolidation 

Your Honors: 

Thank you for the opportunity to participate in the Compounding Pharmacy Consolidation at 
the Los Angeles DWC. (Luis Arellano v. Sherman Oaks Auto Resort) ADJ2131629 (Lead 
case). 

State Fund is committed to the Global Resolution of all pharmacy liens as set forth in your 
motion which was previously set on October 5, 2010. 

At this time State Fund will seek an expansion of the litigation to include all liens filed at all 
WCAB Boards which involve claims between the individual pharmacies and State Fund. 

A copy of the following petitions for consolidation are included: 

1. United Services Plus DBA Ronco Drug Pharmacy 
2. The Prescription Center Pharmacy 
3. RX Funding Solutions 
4. Priority First Professional Services 
5. Physicians Funding Solutions 
6. PhyMed, Inc. 
7. New Age Pharmaceuticals, Inc. 
8. NCL Pharmaceuticals, Inc. 
9. DNM Pharmacy 
10. Life Pharmaceutical Management 

These consolidations are limited to those pharmacies which have claims in excess of $1 OOk. 

LEGAL DEPARTMENT 
655 North Central Avenue· Glendale, CA 91203-1400 

(818) 291-7100 
Mailing Address: P.O. Box 92622· Los Angeles, CA 90009-2622 



Page: 2 
Re: Compound Pharmacy Consolidation 

State Fund has not included consolidations for California Pharmacy Management and Dr. 
Capel) as they have been resolved per a Global Settlement Agreement for all Date of Service 
prior to 3/1/07. The balance of the liens are currently being negotiated. 

In addition State Fund has not filed for consolidation for the following entities: 

1. SD County Medical Association 
2. Physicians RX Network 
3. Panther Pharmaceutical Service 
4. Ali Mumtaz A 

State Fund believes that due to the smaller dollar amounts of these liens and with the assistance 
of the DWC, they may be resolved through expedited negotiation. 

At this time, State Fund requests that a Status Conference be set with each of the entities set 
forth herein so that we might explain the information required to begin the negotiation process. 

State Fund remains open to ADD any additional pharmacies at the request of the DWC. 

Sincerely, 

Robert A. Wilson 
Attorney 

gt 
encl. 
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I ~ober!A. Wilso~, (S~N 102943) 
State Compensation Insurance Fund 
655 North Central Avenue, Suite 400 
Glendale, CA 91203-1400 

Mailing Address: P.O. Box 92622 
Los Angeles, CA 90009-2622 

5 Telephone: 818-550-5340 
Fax: 818-291-7356 

6 
Attorney for Defendant 

7 State Compensation Insurance Fund 

8 WORKERS' COMPENSATION APPEALS BOARD 

9 STATE OF CALIFORNIA 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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28 

KIDD, KIMBERLY (01539840) MASTER FILE 

App iicant , 

THE PRESCRIPTION CENTER PHARMACY 

Lien Claimant, 

v. 

COMMUNITY CAREER DEVELOPMENT; 
STATE COMPENSATION INSURANCE FUND, 

Defendants. 

Case No. ADJ2428011 

PETITION FOR 
CONSOLIDATION 
PURSUANT TO 8 CAL 
CODE OF REGS 10589 
AND REQUEST FOR 
STAY OF PROCEEDINGS 

State Compensation Insurance Fund (State Fund) submits this Petition for 

Consolidation pursuant to 8 Cal Code Regs 10589 and 10591 and request for stay of 

proceedings. 

. At-thiS time State Fund limits the scope of the Petition for Consolidation for I 

the limited purpose of conducting reasonable discovery and settlement negotiations. 

State Fund reserves the right to Petition to expand the consolidation for purposes of 

litigation if necessary. 
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Due to inadequate funding and a depletion of qualified personnel, the Workers' 

Compensation Appeals Board cannot adequately litigate the medical liens being filed 

individually at the various Workers' Compensation Appeals Boards. 

On August 23, 2010 the Los Angeles District Office of the Workers' 

Compensation Appeals Board filed a "Motion to Consolidate and Stay all Lien 

Proceedings regarding Compound Pharmacy Liens" in the Master case of Luis 

Arellano ADJ2131629. 

The Board identified 21 separate pharmacies along with numerous "alleged" 

compounds which are common to these entities. 

The entities are as follows: 

Cal Pharmacy Management 

DNM Pharmacy 
Landmark Medical Management 
Life Pharmaceutical Management 
NCL Pharmacy 
New Age Pharmaceuticals 
Panther Pharmacy Management 
Phymed Inc 
Physician Funding 
Physician Rx Network 
Priority First Professional 
Rx Funding 
Sun Life Funding 
The Prescription Center Pharmacy 
United Services Plus 

The liens of Cal Pharmacy Management and Dr. Capen have resolved through 

an existing Global Settlement Agreement. 

The compounds are as follows: 

Amitriptyline DT 

Capsaicin 
Dendracin 
Diclofenac 
Gabapentin 
Ketoptofen 
Dextromethorphan 

-2-



Cycioprofen 
Cyclobenzaprine 
Fluribiprofen 
GKL Transdernal 
Lidoderm/Lidocaine 
Orpheadrine 
Sertaline 
Transdermal compound 

The motion filed by the Los Angeles WCAB is limited to only those lien claims 

which have been filed at the Los Angeles Board. 

State Compensation Insurance Fund welcomes the opportunity to assist in the 

resolution of the medical lien road black at the Los Angeles WCAB, however we believe 

that the most efficient utilization of resources require expansion of the scope of the 

consolidation to include all medical lien issues between State Compensation Insurance 

Fund and each of the individual entities identified by the Board in their motion to 

consolidate. The consolidation should not be limited to the Los Angeles District office. 

At this time, State Fund is unable to determine the exact scope of the potential 

liability of these liens in that State Fund systems do not segregate procedures through 

identification of individual compounds. 

Extensive discovery is needed on a global basis to assess the risk of litigation and 

to obtain adequate settlement authority. 

State Fund needs to identify the proper parties pursuant to Labor Code § 10550 

before negotiations can be evaluated. 

Discovery would be extended to include the following common issues of law and 

fact. 

1. Has the pharmacy been properly licensed by the California Pharmacy Board to 

institute compound medications in the State of California, Business 

Professions Code 4000, et seq., Board of Pharmacy Regs Title 16 Sec 1700 et 

seq. 

-3-
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2. Does a contract rate exist between State Fund and the pharmacy through I 

Express Scripts relationship. 

3. Do the medications identified by the WCAB in its motion to consolidate 

constitute "compound" drugs which are exempt from Federal Food and Drug 

Administration (FDA) regulations. 

Common issues exist to determine whether the compounds are unique as to 

each patient or are they substantially commercially available compounds. 

4. Has the medical doctor adequately explained the necessities of a "compound" 

through the prescription and medical reports. 

5. Who actually performs the compounding function. 

6. What is the source and cost of the components involved in the compounding. 

7 . Was authorization for corl1pound rl1edication requested pursuant to through 

Utilization Review pursuant to CCR § 9792.6(0). 

8. What is the reasonable value of the compounded medications. 

9. Does the lien claimants itemization provide adequate information to 

determine reasonableness setting forth the following factors:: 

a. National Drug Control (NDC) 

b. Quantity 

c. List of items charged 

d. Name of each active ingredient 

e. Name of each inert ingredient 

f. The proportion of each ingredient in the compounded medication 

10. With respect to application of CCR § 9789.40 is the date of service prior to or 

subsequent to March 1, 2007. 

11. Has the provider complied with reg. CCR 1716.1 in regards to 72 hours 

samples and whether a proper follow up prescription has been supplied. 
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12. Does lien claimant assert any other claims for reimbursement other than I 

compound medications. 

Each of the entities referred to herein, have filed medical treatment liens to pursue 

additional payment for the payment of the compound medications. 

It is anticipated that the medical liens will involve several thousand claims, each 

of which would involve a separate hearing at the Workers' Compensation Appeals Board. 

Consolidation allows the Workers' Compensation Appeals Board to avoid 

multiple trials on the same issue and with the same parties, and to provide a more 

consistent outcome. 

Given the potential that some of these entities may have filed liens venue in 

Boards other than the Los Angeles WCAB, State Fund specifically requests that this 

consolidation be venue at the Van Nuys WCAB under the supervision of Chief Workers' 

Compensation Judge Mark L. Kahn. 

State Fund respectfully requests that a stay of all proceedings relating to all named 

entities against State Compensation Insurance Fund be granted. The request for stay 

includes, but is not limited to, suspension of actions to bring liens to Conference andlor 

Trial as well as cancellation of trials on lien-related issues that are already scheduled. 

State Fund agrees that a list of claims will be provided to the WCAB when 

discovery regarding identification of all claims is completed. 

Nothing in this Petition shall neither be construed as a waiver by State Fund of 

any defenses against lien claimants. State Fund does not waive the right to seek credit 

andlor reimbursement or any other rights to which State Fund may be entitled against lien 

claimant. 

WHEREFORE, State Compensation Insurance Fund respectfully requests that in 

the interest of judicial economy, evidence duplication of discovery and trial associated 

preparation costs and for all other reasons indicated above, this Court: 

-5-



1. Consolidate for purposes of Discovery and settlement all lien claims of the 

above described entity against State Compensation Insurance Fund. 

2. Issue a stay of all WCAB set forth herein, and 

3. Allow parties to submit a list of lien claims subject hereto at the close of 

discovery. 

Dated: October 19, 2010 Respectfully submitted, 

STATE COMPENSATION INSURANCE 
FUND 

By: ~il~~ 
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PROOF OF SERVICE BY MAIL - CCP 1013a, 2015.5 

I declare that I am employed in the County of , State of California. I am over the 

age of eighteen years and not a party to the within entitled cause. My business address is: 

655 N. Central Ave., Glendale, CA 91203 . On October 1..1,2010, I served the attached 

PETITION FOR CONSOLIDATION PURSUANT TO 8 CAL CODE OF REGS 

10589 AND REQUEST FOR STAY OF PROCEEDINGS on the interested parties in 

said cause, by placing a true copy thereof, enclosed in an envelope addressed as follows: 

Division of Workers' Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Division of Workers' Compensation 
320 W. Fourth St. 9th Floor 
Los Angeles, CA 90013 

The Prescription Center Pharmacy 
9735 Wilshire Blvd. 
Beverly Hills, CA 90212 

I am readily familiar with the firm's practice of collection and processIng 

correspondence for mailing. Under that practice such envelope would be sealed and 

deposited with U.S. postal service on that same day with postage thereon fully prepaid at , 

California in the ordinary course of business. I am aware that on motion of the party 

served, service is presumed invalid if postal cancellation date or postage meter date is 

more than one day after the date of deposit for mailing in this affidavit. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. Executed on October ?wI, 2010, at , California. 
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STATE 
COMPENSATION 
INSURANCE 

FUNO 

October 20,2010 

IN REPLY REFER TO: 

Division of Workers' Compensation 
320 W. Fourth St., 9th Floor 
Los Angeles, CA 90013 

Division of Workers' Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Attn: WCJ Frank WCJKahn 

Re: Compound Pharmacy Consolidation 

Your 'Honors: 

Thank you for the opportunity to participate in the Compounding Pharmacy Consolidation at 
the Los Angeles DWC. (Luis Arellano v. Sherman Oaks Auto Resort) ADJ2131629 (Lead 
case). 

State Fund is committed to the Global Resolution of all phannacy liens as set forth in your 
motion which was previously set on October 5, 2010. 

At this time State Fund will seek an expansion of the litigation to include all liens filed at all 
WCAB Boards which involve claims between the individual pharmacies and State Fund. 

A copy of the following petitions for consolidation are included: 

1. United Services Plus DBA Ronco Drug Pharmacy 
2. The Prescription Center Pharmacy 
3. RX Funding Solutions 
4. Priority First Professional Services 
5. Physicians Funding Solutions 
6. PhyMed, Inc. 
7. New Age Pharmaceuticals, Inc. 
8. NCL Pharmaceuticals, Inc. 
9. DNM Pharmacy 
10. Life Pharmaceutical Management 

These consolidations are limited to those pharmacies which have claims in excess of $1 OOk. 

LEGAL DEPARTMENT 
655 North Central Avenue • Glendale, CA 91203-1400 

(818) 291-7100 
Mailing Address: P.O. Box 92622· Los Angeles, CA 90009-2622 



Page: 2 
Re: Compound Pharmacy Consolidation 

State Fund has not included consolidations for California Pharmacy Management and Dr. 
Capen as they have been resolved per a Global Settlement Agreement for all Date of Service 
prior to 3/1/07. The balance of the liens are currently being negotiated. 

In addition State Fund has not filed for consolidation for the following entities: 

1. SD County Medical Association 
2. Physicians RX Network 
3. Panther Pharmaceutical Service 
4. Ali Mumtaz A 

State Fund believes that due to the smaller dollar amounts of these liens and with the assistance 
of the DWC, they may be resolved through expedited negotiation. 

At this time, State Fund requests that a Status Conference be set with each of the entities set 
forth herein so that we might explain the information required to begin the negotiation process. 

State Fund remains open to ADD any additional pharmacies at the request of the DWC. 

Sincerely, 

Robert A. Wilson 
Attorney 

gt 
encl. 
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Glendale, CA 91203-1400 
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Mailing Address: P.O. Box 92622 

Los Angeles, CA 90009-2622 

5 Telephone: 818-550-5340 
Fax: 818-291-7356 

6 
Attorney for Defendant 

7 State Compensation Insurance Fund 

8 WORKERS' COMPENSATION APPEALS BOARD 

9 STATE OF CALIFORNIA 
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CODAY-LAMB, FLORA (SA640031) MASTER FILE 

Applicant, 

UNITED SERVICES PLUS DBA RONCO 
DRUG PHARMACY 

Lien Clainlant, 

v. 

V F W POST 1944 INC.;STATE 
COMPENSATION INSUR_ANCE FUND, 

Defendants. 

Case No. ADJ2090329 

PETITION FOR 
CONSOLIDATION 
PURSUANT TO 8 CAL 
CODE OF REGS 10589 
AND REQUEST FOR 
STAY OF PROCEEDINGS 

State Compensation Insurance Fund (State Fund) submits this Petition for 

Consolidation pursuant to 8 Cal Code Regs 10589 and 10591 and request for stay of 

proceedings. I 

At this time State Fund limits the scope of the Petition for Consoiidation for 

the limited purpose of conducting reasonable discovery and settlement negotiations. 
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I 
II State Fund reserves the right to Petition to expand the consolidation for purposes of I 

litigation if necessary. 

Due to inadequate funding and a depletion of qualified personnel, the Workers' 

Compensation Appeals Board cannot adequately litigate the medical liens being filed 

individually at the various Workers' Compensation Appeals Boards. 

On August 23, 2010 the Los Angeles District Office of the Workers' 

Compensation Appeals Board filed a "Motion to Consolidate and Stay all Lien 

Proceedings regarding Compound Pharmacy Liens" in the Master case of Luis 

Arellano ADJ2131629. 

The Board identified 21 separate pharmacies along with numerous "alleged" 

compounds which are common to these entities. 

The entities are as follows: 

Cal Pharmacy Management 
DNM Pharmacy 
Landmark Medical Management 
Life Pharmaceutical Management 
NCL Pharmacy 
New Age Pharmaceuticals 
Panther Pharmacy Management 
Phymed Inc 
Physician Funding 
Physician Rx Network 
Priority First Professional 
Rx Funding 
Sun Life Funding 
The Prescription Center Pharmacy 
United Services Plus 

The liens of Cal Pharmacy Management and Dr. Capen have resolved through 

23 II an existing Global Settlement Agreement. 

The compounds are as follows: 
24 
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Amitriptyline DT 
Capsaicin 
Dendracin 
Diclofenac 
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Gabapentin 
Ketoptofen 
Dextromethorphan 
Cycloprofen 
Cyclobenzaprine 
Fluribiprofen 
GKL Transdernal 
Lidoderm/Lidocaine 
Orpheadrine 
Sertaline 
Transdermal compound 

The motion filed by the Los Angeles WCAB is limited to only those lien claims 

which have been filed at the Los Angeles Board. 

State Compensation Insurance Fund welcomes the opportunity to assist in the 

resolution of the medical lien road black at the Los Angeles WCAB, however we believe 

that the most efficient utilization of resources require expansion of the scope of the 

consolidation to include all medical lien issues between State Compensation Insurance 

Fund and each of the individual entities identified by the Board in their motion to 

consolidate. The consolidation should not be limited to the Los Angeles District office. 

At this time, State Fund is unable to determine the exact scope of the potential 

liability of these liens in that State Fund systems do not segregate procedures through 

identification of individual compounds. 

Extensive discovery is needed on a global basis to assess the risk of litigation and 

to obtain adequate settlement authority. 

State Fund needs to identify the proper parties pursuant to Labor Code § 10550 

before negotiations can be evaluated. 

Discovery would be extended to include the following common issues of law and 

23 I fact. 

24 
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1. Has the pharmacy been properly licensed by the California Pharmacy Board to 

institute compound medications in the State of California, Business 
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Professions Code 4000, et seq., Board of Pharmacy Regs Title 16 Sec 1700 et 

seq. 

2. Does a c0ntract rate exist between State Fund and the pharmacy through 

Express ~ '. :s relationship. 

3. Do the Jications identified by the WCAB in its motion to consolidate 

constitute "compound" drugs which are exempt from Federal Food and Drug 

Administration (FDA) regulations. 

Common issues exist to determine whether the compounds are unique as to 

each patient or are they substantially commercially available compounds. 

4. Has the medical doctor adequately explained the necessities of a "compound" 

through the prescription and medical reports. 

5. Who actually performs the compounding function. 

6. What is the source and cost of the components involved in the compounding. 

7. Was authorization for compound medication requested pursuant to through 

Utilization Review pursuant to CCR § 9792.6(0). 

8. What is the reasonable value of the compounded medications. 

9. Does the lien claimants itemization provide adequate infornlation to 

determine reasonableness setting forth the following factors:: 

a. National Drug Control (NDC) 

b. Quantity 

c. List of items charged 

d. N arne of each active ingredient 

e. Name of each inert ingredient 

f. The proportion of each ingredient in the compounded medication 

10. With respect to application of CCR § 9789.40 is the date of service prior to or 

subsequent to March 1,2007. 
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1 II 11. Has the provider complied with reg. CCR 1 716.1 in regards to 72 hours I 
2 samples and whether a proper follow up prescription has been supplied. 

3 12. Does lien claimant assert any other claims for reimbursement other than 

4 compound medications. 

5 Each of the entities referred to herein, have filed medical treatment liens to pursue 

6 additional payment for the payment of the compound medications. 

7 It is anticipated that the medical liens will involve several thousand claims, each 

8 of which would involve a separate hearing at the Workers' Compensation Appeals Board. 

9 Consolidation allows the Workers' Compensation Appeals Board to avoid 

10 multiple trials on the same issue and with the same parties, and to provide a more 

11 consistent outcome. 

12 Given the potential that some of these entities may have filed liens venue in 

13 Boards other than the Los Angeles WCAB, State Fund specifically requests that this 

14 consolidation be venue at the Van Nuys WCAB under the supervision of Chief Workers' 

15 Compensation Judge Mark L. Kahn. 

16 State Fund respectfully requests that a stay of all proceedings relating to all named 

17 entities against State Compensation Insurance Fund be granted. The request for stay 

18 includes, but is not limited to, suspension of actions to bring liens to Conference and/or 

19 Trial as well as cancellation of trials on lien-related issues that are already scheduled. 

20 State Fund agrees that a list of claims will be provided to the WCAB when 

21 discovery regarding identification of all claims is completed. 

22 Nothing in this Petition shall neither be construed as a waiver by State Fund of 

23 I any defenses against lien claimants. State Fund does not waive the right to seek credit I 
24 and/or reimbursement or any other rights to which State Fund may be entitled against lien 

25 claimant. 

26 

27 

28 
-5-



WHEREFORE, State Compensation Insurance Fund respectfully requests that in 

2 the interest of judicial economy, evidence duplication of discovery and trial associated 

3 preparation costs and for all other reasons indicated above, this Court: 

4 1. Consolidate for purposes of Discovery and settlement all lien claims of the 

5 above described entity against State Compensation Insurance Fund. 

6 2. Issue a stay of all WCAB set forth herein, and 

7 3. Allow parties to submit a list of lien claims subject hereto at the close of 

8 discovery. 

9 

10 Dated: October 19,2010 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respectfully submitted, 

STATE COMPENSATION INSURANCE 
FUND 

By: Q.M (l0J'lL-
Robert A. Wilson, Attorney 
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PROOF OF SERVICE BY MAIL - CCP 1013a, 2015.5 

2 I declare that I am employed in the County of , State of California. I am over the 

3 age of eighteen years and not a party to the within entitled cause. My business address is: 

4 655 N. Central Ave., Glendale, CA 91203 . On OctoberOZ{ ,2010, I served the attached 

5 I PETITION FOR CONSOLIDATION PURSUANT TO 8 CAL CODE OF REGS 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

10589 AND REQUEST FOR STAY OF PROCEEDINGS on the interested parties in 

said cause, by placing a true copy thereof, enclosed in an envelope addressed as follows: 

Division of Worker's Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Division of Worker's Compensation 
320 W. Fourth St., 9th Floor 
Los Angeles, CA 90013 

United Services Plus 
DBA Ronco Drug Pharmacy 
18607 Ventura Blvd., Suite 109 
Tarzana, CA 91356 

I am readily familiar with the firm's practice of collection and processIng 

correspondence for mailing. Under that practice such envelope would be sealed and 

deposited with U.S. postal service on that same day with postage thereon fully prepaid at , 

California in the ordinary course of business. I am aware that on motion of the party 

served, service is presumed invalid if postal cancellation date or postage meter date is 

more than one day after the date of deposit for mailing in this affidavit. 

I declare under penalty of perjury under the laws of the State of California that the 

23 II foregoing is true and correct. Executed on Oct~er:2, \, 2010, at , California. 

0 ... 

24 

25 

26 

27 

28 



<::r.IF 1 c)1c)O 

STATE 
COMPENSATION 
INSURANCE 

FUND 

October 20,2010 

IN REPLY REFER TO: 

Division of Workers' Compensation 
320 W. Fourth St., 9th Floor 
Los Angeles, CA 90013 

Division of Workers' Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Attn: WC] Frank WCJKahn 

Re: Compound Pharmacy Consolidation 

Your Honors: 

Thank you for the opportunity to participate in the Compounding Pharmacy Consolidation at 
the Los Angeles DWC. (Luis Arellano v. Sherman Oaks Auto Resort) ADJ2131629 (Lead 
case ). 

State Fund is committed to the Global Resolution of all phannacy liens as set forth in your 
motion which was previously set on October 5,2010. 

At this time State Fund will seek an expansion of the litigation to include all liens filed at all 
WCAB Boards which involve claims between the individual pharmacies and State Fund. 

A copy of the following petitions for consolidation are included: 

1. United Services Plus DBA Ronco Drug Pharmacy 
2. The Prescription Center Pharmacy 
3. RX Funding Solutions 
4. Priority First Professional Services 
5. Physicians Funding Solutions 
6. PhyMed, Inc. 
7 . New Age Pharmaceuticals, Inc. 
8. NCL Pharmaceuticals, Inc. 
9. DNM Pharmacy 
10. Life Pharmaceutical Management 

These consolidations are limited to those pharmacies which have claims in excess of $1 OOk. 

LEGAL DEPARTMENT 
655 North Central Avenue • Glendale, CA 91203-1400 

(818) 291-7100 
Mailing Address: P.O. Box 92622· Los Angeles, CA 90009-2622 



Page: 2 
Re: Compound Pharmacy Consolidation 

State Fund has not included consolidations for California Pharmacy Management and Dr. 
Capen as they have been resolved per a Global Settlement Agreement for all Date of Service 
prior to 3/1/07. The balance of the liens are currently being negotiated. 

In addition State Fund has not filed for consolidation for the following entities: 

1. SD County Medical Association 
2. Physicians RX Network 
3. Panther Pharmaceutical Service 
4. Ali Mumtaz A 

State Fund believes that due to the smaller dollar amounts of these liens and with the assistance 
of the DWC, they may be resolved through expedited negotiation. 

At this time, State Fund requests that a Status Conference be set with each of the entities set 
forth herein so that we might explain the information required to begin the negotiation process. 

State Fund remains open to ADD any additional pharmacies at the request of the DWC. 

Sincerely, 

Robert A. Wilson 
Attorney 

gt 
encl. 



2 

3 

II Robert A. Wilson, (SBN 102943) 
State Compensation Insurance Fund 
655 North Central Avenue, Suite 400 
Glendale, CA 91203-1400 

Mailing Address: P.O. Box 92622 
4 Los Angeles, CA 90009-2622 

5 Telephone: 818-550-5340 
Fax: 818-291-7356 

6 
Attorney for Defendant 

7 State Compensation Insurance Fund 

8 WORKERS' COMPENSATION APPEALS BOARD 

9 STATE OF CALIFORNIA 

10 

11 SALAS, JUAN (05215150) MASTER FILE 

12 

13 

14 

15 

16 

17 

18 

19 

Applicant, 

PHYSICIANS FUNDING SOLUTIONS 

Lien Claimant, 

v. 

AlA INTERNATIONAL FORWARDING, INC.; 
STATE COMPENSATION INSURANCE FUND, 

Defendants. 

Case No. ADJ2203008 

PETITION FOR 
CONSOLIDATION 
PURSUANT TO 8 CAL 
CODE OF REGS 10589 
AND REQUEST FOR 
STAY OF PROCEEDINGS 

20 State Compensation Insurance Fund (State Fund) submits this Petition for 

21 Consolidation pursuant to 8 Cal Code Regs 10589 and 10591 and request for stay of 

22 proceedings. I 
23 I At this time State Fund limits the scope of the Petition for Consolidation for 

24 

25 

26 

27 

28 

the limited purpose of conducting reasonable discovery and settlement negotiations. 

State Fund reserves the right to Petition to expand the consolidation for purposes of 

litigation if necessary. 



1 Due to inadequate funding and a depletion of qualified personnel, the Workers' 

2 Compensation Appeals Board cannot adequately litigate the medical liens being filed 

3 individually at the various Workers' Compensation Appeals Boards. 

4 On August 23, 2010 the Los Angeles District Office of the Workers' 

5 I Compensation Appeals Board filed a "Motion to Consolidate and Stay all Lien 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Proceedings regarding Compound Pharmacy Liens" in the Master case of Luis 

Arellano ADJ2131629. 

The Board identified 21 separate pharmacies along with numerous "alleged" 

compounds which are common to these entities. 

The entities are as follows: 

Cal Pharmacy Management 
DNM Pharmacy 
Landmark Medical Management 
Life Pharmaceutical Management 
NCL Pharmacy 
New Age Pharmaceuticals 
Panther Pharmacy Management 
Phymed Inc 
Physician Funding 
Physician Rx Network 
Priority First Professional 
Rx Funding 
Sun Life Funding 
The Prescription Center Pharmacy 
United Services Plus 

The liens of Cal Pharmacy Management and Dr. Capen have resolved through 

an existing Global Settlement Agreement. 

The compounds are as follows: 

Amitriptyline DT 
Capsaicin 
Dendracin 
Diclofenac 
Gabapentin 
Ketoptofen 
Dextromethorphan 

-2-



1 II 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Cycloprofen 
Cyclobenzaprine 
Fluribiprofen 
GKL Transdernal 
Lidoderm/Lidocaine 
Orpheadrine 
Sertaline 
Transdermal compound 

The motion filed by the Los Angeles WCAB is limited to only those lien claims 

which have been filed at the Los Angeles Board. 

State Compensation Insurance Fund welcomes the opportunity to assist in the 

resolution of the medical lien road black at the Los Angeles WCAB, however we believe 

that the most efficient utilization of resources require expansion of the scope of the 

consolidation to include all medical lien issues between State Compensation Insurance 

Fund and each of the individual entities identified by the Board in their motion to 

consolidate. The consolidation should not be limited to the Los Angeles District office. 

At this time, State Fund is unable to determine the exact scope of the potential 

liability of these liens in that State Fund systems do not segregate procedures through 

identification of individual compounds. 

Extensive dis,covery is needed on a global basis to assess the risk of litigation and 

to obtain adequate settlement authority. 

State Fund needs to identify the proper parties pursuant to Labor Code § 10550 

before negotiations can be evaluated. 

Discovery would be extended to include the following common issues of law and 

fact. 

1. Has the phannacy been properly licensed by the California Pharmacy Board to 

institute compound medications in the State of California, Business 

Professions Code 4000, et seq., Board of Pharmacy Regs Title 16 Sec 1700 et 

seq. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. Does a contract rate exist between State Fund and the pharmacy through I 
Express Scripts relationship. 

3. Do the medications identified by the WCAB in its motion to consolidate 

constitute "compound" drugs which are exempt from Federal Food and Drug 

Administration (FDA) regulations. 

Common issues exist to determine whether the compounds are unique as to 

each patient or are they substantially commercially available compounds. 

4. Has the medical doctor adequately explained the necessities of a "compound" 

through the prescription and medical reports. 

5. Who actually performs the compounding function. 

6. What is the source and cost of the components involved in the compounding. 

7 . Was authorization for compound medication requested pursuant to through 

Utilization Review pursuant to CCR § 9792.6(0). 

8. What is the reasonable value of the compounded medications. 

9. Does the lien claimants itemization provide adequate information to 

determine reasonableness setting forth the following factors:: 

a. National Drug Control (NDC) 

b. Quantity 

c. List of items charged 

d. Name of each active ingredient 

e. Name of each inert ingredient 

f. The proportion of each ingredient in the compounded medication 

10. With respect to application of CCR § 9789.40 is the date of service prior to or 

subsequent to March 1, 2007. 

11. Has the provider complied with reg. CCR 1716.1 in regards to 72 hours 

samples and whether a proper follow up prescription has been supplied. 
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1 II 12. Does lien claimant assert any other claims for reimbursement other than I 
2 compound medications. 

3 Each of the entities referred to herein, have filed medical treatment liens to pursue 

45 II additional payment for the payment of the compound medications. 

It is anticipated that the medical liens will involve several thousand claims, each 

6 of which would involve a separate hearing at the Workers' Compensation Appeals Board. 

7 Consolidation allows the Workers' Compensation Appeals Board to avoid 

8 multiple trials on the same issue and with the same parties, and to provide a more 

9 consistent outcome. 

10 Given the potential that some of these entities may have filed liens venue in 

11 Boards other than the Los Angeles WCAB, State Fund specifically requests that this 

12 consolidation be venue at the Van l~uys WCAB under the supervision of Chief Workers' 

13 Compensation Judge Mark L. Kahn. 

14 State Fund respectfully requests that a stay of all proceedings relating to all named 

15 entities against State Compensation Insurance Fund be granted. The request for stay 

16 includes, but is not limited to, suspension of actions to bring liens to Conference and/or 

1 7 Trial as well as cancellation of trials on lien-related issues that are already scheduled. 

18 State Fund agrees that a list of claims will be provided to the WCAB when 

19 discovery regarding identification of all claims is completed. 

20 Nothing in this Petition shall neither be construed as a waiver by State Fund of 

21 any defenses against lien claimants. State Fund does not waive the right to seek credit 

22 and/or reimbursement or any other rights to which State Fund may be entitled against lien 

23 I claimant. 

24 

25 

26 

27 

28 

WHEREFORE, State Compensation Insurance Fund respectfully requests that in 

the interest of judicial economy, evidence duplication of discovery and trial associated 

preparation costs and for all other reasons indicated above, this Court: 
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1. Consolidate for purposes of Discovery and settlement all lien claims of the 

above described entity against State Compensation Insurance Fund. 

2. Issue a stay of all WCAB set forth herein, and 

3. Allow parties to submit a list of lien claims subject hereto at the close of I 

discovery. 

Dated: October 19, 2010 Respectfully submitted, 

STATE COMPENSATION INSURANCE 
FUND 

By: 
Robert A. Wilson, Attorney 
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II PROOF OF SERVICE BY MAIL - CCP 1013a, 2015.5 

2 I declare that I am employed in the County of , State of California. I am over the 

3 age of eighteen years and not a party to the within entitled cause. My business address is: 

4 655 N. Central Ave., Glendale, CA 91203 . On October).A, 2010, I served the attached 

5 PETITION FOR CONSOLIDATION PURSUANT TO 8 CAL CODE OF REGS 

6 10589 AND REQUEST FOR STAY OF PROCEEDINGS on the interested parties in 

7 said cause, by placing a true copy thereof, enclosed in an envelope addressed as follows: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Division of Worker's Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Division of Workers' Compensation 
320 W. Fourth St. 9th Floor 
Los Angeles, CA 90013 

Physicians Funding Solutions 
12223 Highland Ave., No. 106-560 
Rancho Cucamonga, Cl\. 91 739 

I am readily familiar with the firm's practice of collection and processing 

correspondence for mailing. Under that practice such envelope would be sealed and 

deposited with U.S. postal service on that same day with postage thereon fully prepaid at , 

California in the ordinary course of business. I am aware that on motion of the party 

served, service is presumed invalid if postal cancellation date or postage meter date is 

more than one day after the date of deposit for mailing in this affidavit. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. Executed on October ;U, 2010, at , California. 

,~ ,--~ 
1 ( 
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STATE 
COMPENSATION 
INSURANCE 

FUNO 

October 20, 2010 

IN REPLY REFER TO-

Division of Workers' Compensation 
320 W. Fourth St., 9th Floor 
Los Angeles, CA 90013 

Division of Workers' Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Attn: WCJ Frank WCJKahn 

Re: Compound Pharmacy Consolidation 

Your Honors: 

Thank you for the opportunity to participate in the Compounding Pharmacy Consolidation at 
the Los Angeles DWC. (Luis Arellano v. Sherman Oaks Auto Resort) ADJ2131629 (Lead 
case). 

Qtt;ltp H'llnrl ~'" 0Nt"I"-rY'I~ttort t" tho r:l"h<31 Do",,,l11t~"n ,yfall1"\harmar-u l~on'" a'" cot f'"rth ~n "r.n..Ul"u.",,-, i U. 1\.1. 1.:; \.IV1111J.J.J.\.L\.I\.I. \.V \..1.1\.1 '-iJ.VUU1. .!.'\..,,-,uV1.UL1.V1.i Vi ii jJ1.i ii.i '-'J 1..1.'-'1..1." """-'''' iV.iU.l .1..1..1. )'VU.l 

motion which was previously set on October 5, 2010. 

At this time State Fund will seek an expansion of the litigation to include all liens filed at all 
WCAB Boards which involve claims between the individual pharmacies and State Fund. 

A copy of the following petitions for consolidation are included: 

1. United Services Plus DBA Ronco Drug Pharmacy 
2. The Prescription Center Pharmacy 
3. RX Funding Solutions 
4. Priority First Professional Services 
5. Physicians Funding Solutions 
6. PhyMed, Inc. 
7. New Age Pharmaceuticals, Inc. 
8. NCL Pharmaceuticals, Inc. 
9. DNM Pharmacy 
10. Life Pharmaceutical Management 

These consolidations are limited to those pharmacies which have claims in excess of $1 OOk. 

LEGAL DEPARTMENT 
655 North Central Avenue • Glendale, CA 91203-1400 

(818) 291-7100 
Mailing Address: P.O. Box 92622· Los Angeles, CA 90009-2622 



Page: 2 
Re: Compound Pharmacy Consolidation 

State Fund has not included consolidations for California Pharmacy Management and Dr. 
Capen as they have been resolved per a Global Settlement Agreement for all Date of Service 
prior to 3/1/07. The balance of the liens are currently being negotiated. 

In addition State Fund has not filed for consolidation for the following entities: 

1. SD County Medical Association 
2. Physicians RX Network 
3. Panther Pharmaceutical Service 
4. Ali Mumtaz A 

State Fund believes that due to the smaller dollar amounts of these liens and with the assistance 
of the DWC, they may be resolved through expedited negotiation. 

At this time, State Fund requests that a Status Conference be set with each of the entities set 
forth herein so that we might explain the information required to begin the negotiation process. 

State Fund remains open to ADD any additional pharmacies at the request of the DWC. 

Sincerely, 

Robert A. Wilson 
Attorney 

gt 
encl. 



2 

3 

4 

1/ Robet!. A. Wilsor:, (S_BN 102941) _ 
State CompensatIon lnsurance Fund 
655 North Central Avenue, Suite 400 
Glendale, CA 91203-1400 

Mailing Address: P.O. Box 92622 
Los Angeles, CA 90009~2622 

5 Telephone: 818-550-5340 
Fax: 818-291-7356 

6 
Attorney for Defendant 

7 State Compensation Insurance Fund 

8 WORKERS' COMPENSATION APPEALS BOARD 

9 STATE OF CALIFORNIA 

10 

11 MOLINA, ALEJANDRO (05246456) MASTER FILE 

12 

13 

14 

15 

16 

17 

18 

19 

Applicant, 

RX FUNDING SOLUTIONS 

Lien Claimant, 

v. 

MICHAEL RUSSO CORPORATION; STATE 
COMPENSATION INSURANCE FUND, 

Defendants. 

Case No. ADJ1352475 

PETITION FOR 
CONSOLIDATION 
PURSUANT TO 8 CAL 
CODE OF REGS 10589 
AND REQUEST FOR 
STAY OF PROCEEDINGS 

20 State Compensation Insurance Fund (State Fund) submits this Petition for 

21 Consolidation pursuant to 8 Cal Code Regs 10589 and 10591 and request for stay of 

I 

22 I proceedings. I 
23 At this time State Fund limits the scope of the Petition for Consolidation for 

24 

25 

26 

27 

28 

the limited purpose of conducting reasonable discovery and settlement negotiations. 

State Fund reserves the right to Petition to expand the consolidation for purposes of 

litigation if necessary. 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Due to inadequate funding and a depletion of qualified personnel, the Workers' 

Compensation Appeals Board cannot adequately litigate the medical liens being filed 

individually at the various Workers' Compensation Appeals Boards. 

On August 23, 2010 the Los Angeles District Office of the Workers' 

Compensation Appeals Board filed a "Motion to Consolidate and Stay all Lien 

Proceedings regarding Compound Pharmacy Liens" in the Master case of Luis 

Arellano ADJ2131629. 

The Board identified 21 separate pharmacies along with numerous "alleged" 

compounds which are common to these entities. 

The entities are as follows: 

Cal Pharmacy Management 
DNM Pharmacy 
Landmark iviedicai Management 
Life Pharmaceutical Management 
NCL Pharmacy 
New Age Pharmaceuticals 
Panther Pharmacy Management 
Phymed Inc 
Physician Funding 
Physician Rx Network 
Priority First Professional 
Rx Funding 
Sun Life Funding 
The Prescription Center Pharmacy 
United Services Plus 

The liens of Cal Pharmacy Management and Dr. Capen have resolved through 

an existing Global Settlement Agreement. 

The compounds are as follows: 

Amitriptyline DT 
Capsaicin 
Dendracin 
Diclofenac 
Gabapentin 
Ketoptofen 
Dextromethorphan 

-2-



1 II 
2 

3 

4 

5 II 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
'j 

24 

25 

26 

27 

28 
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Cyclobenzapri ne 
Fluribiprofen 
GKL Transdernal 
Lidoderm/Lidocaine 
Orpheadrine 
Sertaline 
Transdermai compound 

The motion filed by the Los Angeles WCAB is limited to only those lien claims 

which have been filed at the Los Angeles Board. 

State Compensation Insurance Fund welcomes the opportunity to assist in the 

resolution of the medical lien road black at the Los Angeles WCAB, however we believe 

that the most efficient utilization of resources require expansion of the scope of the 

consolidation to include all medical lien issues between State Compensation Insurance 

Fund and each of the individual entities identified by the Board in their motion to 

consolidate. The consolidation should not be limited to the Los Angeles District office. 

At this time, State Fund is unable to determine the exact scope of the potential 

liability of these liens in that State Fund systems do not segregate procedures through 

identification of individual compounds. 

Extensive discovery is needed on a global basis to assess the risk of litigation and 

to obtain adequate settlement authority. I 

State Fund needs to identify the proper parties pursuant to Labor Code § 10550 

before negotiations can be evaluated. 

Discovery would be extended to include the following common issues of law and 

fact. 

1. Has the pharmacy been properly licensed by the California Pharmacy Board to 

institute compound medications in the State of California, Business 

Professions Code 4000, et seq., Board of Pharmacy Regs Title 16 Sec 1700 et 

seq. 

-3-



2. Does a contract rate exist between State Fund and the pharmacy through I 

Express Scripts relationship. 

3. Do the medications identified by the WCAB in its motion to consolidate 

constitute "compound" drugs which are exempt from Federal Food and Drug 

Administration (FDA) regulations. 

Common issues exist to determine whether the compounds are unique as to 

each patient or are they substantially commercially available compounds. 

4. Has the medical doctor adequately explained the necessities of a "compound" 

through the prescription and medical reports. 

5. Who actually performs the compounding function. 

6. What is the source and cost of the components involved in the compounding. 

7. Was authorization for coulpound medication requested pursuant to through 

Utilization Review pursuant to CCR § 9792.6(0). 

8. What is the reasonable value of the compounded medications. 

9. Does the lien claimants itemization provide adequate information to 

determine reasonableness setting forth the following factors:: 

a. National Drug Control (NDC) 

b. Quantity 

c. List of items charged 

d. Name of each active ingredient 

e. Name of each inert ingredient 

f. The proportion of each ingredient in the compounded medication 

10. With respect to application of CCR § 9789.40 is the date of service prior to or 

subsequent to March 1, 2007. 

11. Has the provider complied with reg. CCR 1716.1 in regards to 72 hours 

samples and whether a proper follow up prescription has been supplied. 

-4-



I II 12. Does lien claimant assert any other claims for reimbursement other than I 
2 compound medications. 

3 Each of the entities referred to herein, have filed medical treatment liens to pursue 

4 additional payment for the payment of the compound medications. 

5 It is anticipated that the medical liens will involve several thousand claims, each 

6 of which would involve a separate hearing at the Workers' Compensation Appeals Board. 

7 Consolidation allows the Workers' Compensation Appeals Board to avoid 

8 multiple trials on the same issue and with the same parties, and to provide a more 

9 consistent outcome. 

10 Given the potential that some of these entities may have filed liens venue in 

11 Boards other than the Los Angeles WCAB, State Fund specifically requests that this 

12 consolidation be venue at the Van Nuys \VeAB under the supervision of Chief V/orkers' 

13 Compensation Judge Mark L. Kahn. 

14 State Fund respectfully requests that a stay of all proceedings relating to all named 

15 entities against State Compensation Insurance Fund be granted. The request for stay 

16 includes, but is not limited to, suspension of actions to bring liens to Conference andlor 

17 Trial as well as cancellation of trials on lien-related issues that are already scheduled. 

18 State Fund agrees that a list of claims will be provided to the WCAB when 

19 discovery regarding identification of all claims is completed. 

20 Nothing in this Petition shall neither be construed as a waiver by State Fund of 

21 any defenses against lien claimants. State Fund does not waive the right to seek credit 

22 andlor reimbursement or any other rights to which State Fund may be entitled against lien 

23 claimant. 

24 WHEREFORE, State Compensation Insurance Fund respectfully requests that in 

25 the interest of judicial economy, evidence duplication of discovery and trial associated 

26 preparation costs and for all other reasons indicated above, this Court: 

27 
-5-

28 



1 

2 

3 

4 

5 

6 

1. Consolidate for purposes of Discovery and settlement all lien claims of the 

above described entity against State Compensation Insurance Fund. 

2. Issue a stay of all WCAB set forth herein, and 

3. Allow parties to submit a list of lien claims subject hereto at the close of 

discovery. I 

7 Dated: October 19, 2010 Respectfully submitted, 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

STATE COMPENSATION INSURANCE 
FUND 

By: QY&-c&L 
Robert A. Wilson, Attorney 
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1 II PROOF OF SERVICE BY MAIL - CCP 1013a, 2015.5 

2 I declare that I am employed in the County of , State of California. I am over the 

3 age of eighteen years and not a party to the within entitled cause. My business address is: 

4 655 N. Central Ave., Glendale, CA 91203 . On October 1.1, 2010, I served the attached 

5 PETITION FOR CONSOLIDATION PURSUANT TO 8 CAL CODE OF REGS 

6 10589 AND REQUEST FOR STAY OF PROCEEDINGS on the interested parties in 

7 said cause, by placing a true copy thereof, enclosed in an envelope addressed as follows: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Division of Worker's Compensation 
6150 Van Nuys Blvd., Room 105 
Van Nuys, CA 91401 

Division of Workers' Compensation 
320 W. Fourth St. 9th Floor 
Los Angeles, CA 90013 

Rx Funding Solutions 
7375 Day Creek Blvd., Suite 103-12 
Rancho Cucamonga, CA 91739 

I am readily familiar with the firm's practice of collection and processing 

correspondence for mailing. Under that practice such envelope would be sealed and 

deposited with U.S. postal service on that same day with postage thereon fully prepaid at , 

California in the ordinary course of business. I am aware that on motion of the party 

served, service is presumed invalid if postal cancellation date or postage meter date is 

more than one day after the date of deposit for mailing in this affidavit. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. Executed on October :21, 2010, at ,C ifornia. 

o 
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